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What's  So  Special  about 
Special  Education? 


by  Laurie  L.  Mesibov 


ALL  CHILDREN  can  leam. 

The  United  States  Congress  and  the  North  Carohna 
General  Assembly  have  written  this  premise  directly  into 
law  and,  in  doing  so,  have  changed  public  education  dra- 
matically.' If  all  children  can  leam,  the  state  has  both  an 
interest  in  educating  every  child  and  an  obligation  to  do 
so.  Only  a  generation  ago,  across  the  United  States,  mil- 
lions of  children  with  disabilities  were  either  unserved  by 
public  schools  or  served  inappropriately,-  and  North  Caro- 
lina had  its  share.  Now  every  child  who  has  a  disability 
and  who  needs  special  education  is  entitled  to  a  free  ap- 
propriate education  provided  by  the  state. 

Defining  the  scope  of  the  state's  obligation  is  a  chal- 
lenging task,  even  with  guidance  from  state  and  federal 
statutes,  regulations,  and  court  decisions,  h  is  not  always 
clear  how  to  fulfill  the  obligation  in  an  individual  child's 
situation.  The  desired  result,  however,  is  clear.  The  goal 
of  public  education  in  North  Carolina  is  the  same  for  all 
students:  "to  challenge  with  high  expectations  each  child 


The  author  is  an  Institute  of  Government  faculty  member  who  spe- 
cializes in  education  law. 

1.  In  1975  Congress  found  that,  "given  appropriate  funding,  State  and 
local  educational  agencies  can  and  will  provide  effective  special  education 
and  related  services  to  meet  the  needs  of  handicapped  children."  20  U.S.C. 
S  1400(b)(7).  The  statute  now  uses  the  phrase  "children  with  disabilities." 
N.C.  Gen.  Stat,  (hereinafter  G.S.)  §  115C-238.1  ("The  General  Assembly 
believes  that  all  children  can  leam").  G.S.  1 15C-107  ("The  General  Assem- 
bly finds  that  all  children  with  special  needs  are  capable  of  benefitting  from 
appropriate  programs  of  special  education  and  training  and  that  they  have  the 
ability  to  be  educated  and  trained  and  to  leam  and  develop"). 

2.  The  Education  for  All  Handicapped  Children  Act  was  enacted  in 
1  ')7.'i  in  response  to  a  Congressional  finding  that  "more  that  half  of  the  chil- 
dren with  disabilities  in  the  United  States  do  not  receive  appropriate  educa- 
tional services."  20  U.S.C.  §  1400(b)(3). 


to  Iccim,  to  achieve,  and  to  fulfill  his  or  her  potential."^ 
This  common  goal  is  approached  through  somewhat  dif- 
ferent routes  for  special  education  students  and  for  other 
students.  The  assumption  is  that  the  system  of  regular 
education  allows  smdents  without  special  needs  an  oppor- 
tunity to  leam,  achieve,  and  fulfill  their  potential  but  that 
additional  rights  and  rules  are  necessary  to  offer  special 
education  smdents  that  same  opportunity. 

These  additional  rights  and  mles  are  the  foundation 
of  a  system  of  special  education  that  at  times  overlaps,  at 
times  parallels,  and  at  times  tmmps  the  system  of  "regu- 
lar" education.  It  is  a  system  that  has  brought  opportuni- 
ties to  disabled  students  who  in  earlier  times  would  have 
been  cast  aside.  It  is  a  system  that  has  challenged  school 
boards  with  responsibilities,  red  tape,  and  expenses.  And 
it  is  a  system  whose  successes  have  paved  the  way  for 
changes  in  regular  education. 

This  article  highlights  four  themes  that  make  special 
education  "special": 

1 .  The  role  of  the  federal  govemment 

2.  The  mandatory  collaboration  among  profes- 
sionals in  identifying  a  child's  needs  and  devel- 
oping the  child's  educational  program 

3.  The  mandatory  tailoring  of  the  educational  pro- 
gram to  meet  each  child's  unique  needs 

4.  The  opportunities  parents  of  children  with  dis- 
abilities have  to  be  involved  in  their  child's 
education  and  to  complain  when  they  are  dis- 
satisfied with  that  education 


3.  G.S.  115C-238.13. 
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North  Carolina  Definitions 

Several  terms  relating  to  special  education 
are  used  regularly  in  the  General  Statutes.  A 
few  are  defined  below. 

■'[C]hildren  with  special  needs'"  includes,  without 
limitation,  all  children  from  age  five  through  age  twenty 
who  because  of  permanent  or  temporary  mental,  physi- 
cal, or  emotional  handicaps  need  special  education,  are 
unable  to  have  all  their  needs  met  in  a  regular  class  with- 
out special  education  or  related  services,  or  are  unable 
to  be  adequately  educated  in  the  public  schools.  Included 
are  those  who  are  mentally  retarded,  epileptic,  learning 
disabled,  cerebral  palsied,  seriously  emotionally  dis- 
turbed, orthopedically  impaired,  autistic,  multiply  handi- 
capped, pregnant,  hearing-impaired,  speech-impaired, 
blind  or  visually  impaired,  other  health  impaired,  or  aca- 
demically gifted.  G.S.  115C-109. 

■■[Slpecial  education"  means  specially  designed  in- 
stnietion.  at  no  cost  to  parents  or  guardians,  to  meet  the 
unique  needs  of  a  special  needs  child,  including  class- 
room instruction,  instruction  in  physical  education,  home 
instruction,  and  instruction  in  hospitals  and  institutions. 
The  term  also  includes  speech  pathology,  audiology,  and 
occupational  and  physical  therapy.  G.S.  1 15C-108. 

"[R]elated  services'"  means  transportation  for  handi- 
capped children  with  special  needs  who  are  unable  be- 
cause of  their  handicap  to  ride  the  regular  school  buses 
and  such  developmental,  corrective,  and  other  support- 
ive services  required  to  assist  a  special  needs  child  to 
benefit  from  special  education.  Included  are  speech  pa- 
thology and  audiology.  psychological  services,  physical 
and  occupational  therapy,  recreation,  early  identification 
and  assessment  of  disabilities  in  children,  counseling 
services,  and  medical  services  for  diagnostic  or  evalua- 
tion purposes  only.  The  term  also  includes  school  social 
work  services,  parent  counseling  and  training,  the  pro- 
vision of  information  to  the  parents  about  child  develop- 
ment, and  assistance  to  parents  in  understanding  the 
special  needs  of  their  child.  Other  similar  services,  ma- 
terials, and  equipment  may  be  provided  as  approved  by 
regulations  adopted  by  the  State  Board  of  Education. 
G.S.  115C-I08. 

"Free  appropriate  public  education""  means  special 
education  and  related  services  which  (1 )  are  provided  at 
public  expense,  under  public  supervision  and  direction, 
and  without  charge;  (2)  meet  the  standards  of  the  state 
education  agency;  and  (3)  are  provided  in  conformity 
with  an  individualized  education  program  for  a  handi- 
capped student,  a  group  education  program  for  an 
academically  gifted  student,  or  a  written  educational  pro- 
gram for  a  pregnant  student.  State  Department  of  Public 
Instruction.  Procedures  Governing  Programs  and  Ser- 
vices for  Cliildren  with  Special  Needs,  §  .1501  (Raleigh, 
N.C.:  SDPI,  1993). 


The  article  concludes  with  a  brief  discussion  of  the  exten- 
sion of  the  principles  of  special  education  to  regular  edu- 
cation. 

The  Role  of  the  Federal  Government 

Education  in  the  United  States  is  largely  a  local  con- 
cern, but  special  education  is  one  area  of  education  in 
which  the  federal  government  has  significant  involvement 
and  control.  The  standard  view  before  the  1954  desegre- 
gation decision  in  Brown  v.  Board  of  Ediicatioir*  was  that 
public  education  was  a  function  and  responsibility  solely 
of  state  government.  The  Tenth  Amendment  to  the  Con- 
stitution reserves  to  the  states  or  to  the  people  those  pow- 
ers not  delegated  to  the  federal  government,  and  education 
is  not  mentioned  in  the  Constimtion.  Therefore  each  state 
was  free  to  decide  how  to  organize  and  operate  its  public 
school  system. 

This  view  of  the  federal  government's  role  in  educa- 
tion, which  has  long  been  too  simplistic,  is  less  and  less  ac- 
curate every  year.^  Certainly  in  special  education,  although 
there  is  room  for  local  action  and  adaptation,  school  offi- 
cials' duties  are  shaped  largely  by  federal  statutes. 

The  Individuals  with  Disabilities 
Education  Act 

The  primary  federal  statute  affecting  special  educa- 
tion is  the  Individuals  with  Disabilities  Education  Act 
(IDEA).*  In  form  IDEA  is  a  funding  statute  designed  to 
help  states  with  the  "excess"  costs  (over  the  costs  of  regu- 
lar education)  of  special  education.  IDEA  makes  grants 
for  special  education  available  to  states  that  agree  to  com- 
ply with  its  requirements.'  In  theory  a  state  could  refuse 


4.  347  U.S.  483(1954). 

5.  For  instance,  the  new  Goals  2000:  Educate  America  Act  |Pub.  L. 
No.  103-227.  108  Stat.  125  ( 1994)]  stakes  out  a  federal  role  for  what  happens 
in  the  classroom.  The  act  promotes  voluntary  national  content,  performance, 
and  "opportunity  to  learn'"  standards,  and  for  the  first  time,  according  to  the 
New  York  Times,  creates  a  "Federal  blueprint""  for  how  the  nation  should  edu- 
cate its  children.  William  Cells  111,  "New  Education  Legislation  Defines  Fed- 
eral Role  in  Nation's  Classrooms,"  New  York  Times.  March  30.  1994.  B7.  The 
federal  government  already  has  an  extensive  role  in  protecting  the  civil  rights 
of  students  and  school  employees.  In  addition,  control  of  federal  funding  cre- 
ates many  opportunities  for  federal  involvement  in  educational  decisions. 

6.  20  U.S.C.  §§  1401-1485.  The  initial  version  of  the  act  was  passed 
in  1975;  in  1990  it  was  named  the  Individuals  with  Disabilities  Education 
Act.  It  is  often  referred  to  by  its  original  public  law  number,  94-142.  or  as 
the  Education  of  the  Handicapped  Act  (EHA)  or  the  Education  of  All  Handi- 
capped Children  Act  (EAHCA).  Its  essential  elements  have  been  in  place 
since  1975,  and  Congress  is  expected  to  reauthorize  IDEA  in  1994  or  1995. 

7.  State  and  local  education  agencies  have  the  primary  responsibil- 
ity for  funding  special  education.  In  1975  Congress  was  expected  to  provide 
states  with  40  percent  of  the  national  average  per  pupil  expenses  for  the 
excess  costs.  However,  federal  appropriations  have  never  exceeded  1 2  per- 
cent of  these  costs,  and  funding  now  is  less  than  10  percent.  Nationwide, 
special  education  expenditures  are  more  than  $18  billion,  with  the  federal 
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those  funds  and  escape  IDEA'S  requirements;  in  practice 
every  state  accepts  tiie  funds,  strings  and  all.  at  least  in 
part  because  states  are  obligated  by  the  constitutional  prin- 
ciple of  "'equal  protection  of  the  law"  to  offer  an  educa- 
tion to  students  with  disabilities  with  or  without  federal 
assistance.'* 

In  addition  to  providing  financial  assistance.  IDEA 
was  enacted  to  ensure  that  each  child  with  a  disability  has 
available  a  free  appropriate  public  education  designed  to 
meet  his  or  her  unique  needs.  Congress  hoped  to  end  the 
arbitrary  decision  making  that  too  frequently  shut  out 
children  with  disabilities.  It  sought  to  ensure  that  these 
children  are  educated  with  other  children  whenever  appro- 
priate and  to  protect  the  rights  of  the  children  and  those 
of  their  parents.*" 

These  goals  translate  into  IDEA's  basic  principles: 

Every  student  with  a  disability  must  be  pro- 
vided a  free  appropriate  education. 
The  education  must  be  offered  in  the  least  re- 
strictive environment. 

•  Special  education  may  be  offered  only  after  a 
nondiscriminatory  evaluation. 

Decisions  about  a  child's  education  may  not  be 
made  by  single  individuals,  but  only  by  groups 
of  professionals  and.  in  most  cases,  parents. 
A  state  must  have  available  due  process  proce- 
dures for  parents  and  school  officials  when  con- 
flicts over  a  child's  educational  program  or 
placement  cannot  be  resolved  informally. 

Underiying  these  principles  seem  to  be  certain  guid- 
ing assumptions: 

•  Ail  children  can  leani. 

•  The  regular  curriculum  must  be  mediated  by 
special  instruction  for  students  whose  disabili- 
ties affect  their  education. 

Paients  know  a  lot  about  their  children  and  will 
almost  always  use  this  information  on  behalf  of 
their  child. 

Compliance  with  procedures  in  identifying  a 
child  with  special  needs  and  in  developing  his 


government  under  the  IDEA  contributing  approximately  $1.5  billion.  August 
W.  Steinhilber.  "United  States  Supreme  Court  and  Education:  Present  and 
FMure."  NOLPE  Noles  20  (Feb.  1993):  1-5. 

8.  Pennsylvania  Ass'n  for  Retarded  Children  v.  Pennsylvania,  334 
F.  Supp.  1257  (E.D.  Pa.  1971)  and  .^43  F.  Supp.  279  (E.D.  Pa.  1972).  and 
Mills  V.  Board  of  Educ.  348  F.  Supp.  866  (D.D.C.  1972).  Although  there  is 
no  federal  constitutional  right  to  education,  once  a  state  undertakes  to  pro- 
vide education,  it  must  make  education  available  to  everyone.  In  North  Caro- 
lina equal  access  to  participation  in  the  public  school  system  is  a  fundamental 
right,  guaranteed  by  the  state  constitution,  Snced  v.  Board  of  Educ,  299  N  C 
609,618.  264  S.E.2d  106,  113(1980). 

9.  20  U.S.C.  §  1400(c). 


or  her  educational  program  will  go  a  long  way 
toward  ensuring  that  the  school  offers  an  appro- 
priate education. 

School  officials  acting  alone  cannot  always  be 
relied  upon  to  make  fair  decisions.'" 
Placing  students  with  disabilities  in  the  least 
restrictive  environment  helps  all  students. 
Money  will  be  found  to  provide  an  appropriate 
education  for  every  student  with  a  disability  as 
well  as  for  all  students  who  are  not  disabled. 

Section  504 

Even  before  the  federal  education  statute  was  en- 
acted in  1975,  schools  were  prohibited  from  discriminat- 
ing against  children  with  disabilities.  Section  504  of  the 
Rehabilitation  Act  of  1974  prohibits  school  boards  re- 
ceiving federal  funds  from  excluding  disabled  students 
from  participating  in,  or  being  denied  the  benefits  of, 
programs  offered  to  students  who  are  not  disabled." 
Unlike  IDEA,  which  is  expressly  designed  to  impose 
affirmative  duties  on  school  systems.  Section  504  is  a 
general  nondiscrimination  statute  that  applies  to  any  pro- 
gram, not  just  schools,  receiving  federal  funds  and  to  all 
of  that  program's  acdvities.'- 

The  requirements  of  Section  504  overiap  those  of 
IDEA,  but  they  are  not  identical,  and  Section  504  may 
protect  some  children  who  are  not  covered  by  IDEA.  As 
a  result.  Section  504  is  becoming  a  more  active  source  of 
litigation  in  special  educadon."  Nonetheless,  IDEA  re- 
mains the  primary  special  education  statute.  A  full  discus- 
sion of  Section  504  is  beyond  the  scope  of  this  article;  the 
remainder  of  the  article  will  discuss  only  the  requirements 
of  IDEA  and  parallel  North  Carolina  statutes. 

Interaction  with  North  Carolina  Law 

States  must  comply  with  IDEA.  It  sets  a  floor  of  re- 
quired services  and  procedures  that  a  state  must  meet,  but  it 
does  not  prevent  states  from  doing  or  requiring  more.  In 


10.  Years  later  the  Supreme  Court  said,  "We  think  it  clear  that  Con- 
gress very  much  meant  to  strip  schools  of  the  unilateral  authority  they  had 
to  exclude  disabled  students,  particularly  emotionally  disturbed  students, 
from  .school."  Honig  v.  Doe.  484  U.S.  305.  323  (1988). 

11.  29  U.S.C.  S794. 

12   SiiKc  J.inii.LiN  2(1,  IMi)2,  h\  \  iHul- (if  regulations  adopted  under  the 

Americiii,  >Mih  l)is,,l ,.,  A^i  (,,\l.),\i  |42  U,S.C.  §S  12101-12213],  all 

governnionuil  iiniis  tlirou;jlioui  the  counliN  are  covered  by  the  rules  of  Sec- 
tion 504.  regardless  of  whether  the  units  receive  federal  funds.  28  C.F.R. 
§  35.140  (1992).  The  ADA  is  expected  to  have  little  impact  on  special  edu- 
cation services. 

13.  See  Ronald  D.  Wenkart.  "Providing  a  Free  Appropriate  Public 
Education  under  Section  504,"  Education  Law  Reporter  65  ( Apri  1  2 1 .  1 99 1 ): 
1021.  and  Perry  A,  Zirkel.  "Section  504:  The  New  Generation  of  Special 
Education  Cases."  Education  Law  Reporter  85  (Dec.  2,  1993):  601,  for  an 
annotated  outline  of  administrative  and  judicial  rulings  under  Section  504 
with  regard  to  services  to  public  school  students. 
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several  aspects  of  special  education  law,  the  North  Carolina 
General  Assembly  has  chosen  to  move  beyond  the  federal 
requirements.  The  state  extends  the  protections  of  its  spe- 
cial education  staUites  to  academically  gifted  students  and 
pregnant  students  in  need  of  special  education;'"*  these  stu- 
dents are  not  protected  by  IDEA.  The  state  also  requires  a 
higher  standard  for  the  educational  program  developed  for 
each  child  with  special  needs  than  federal  statutes  would 
otherwise  require."  That  heightened  state  requirement  is 
discussed  later  in  this  article. 


Mandatory  Collaboration 

To  be  eligible  to  receive  funds  ynder  IDEA,  a  state 
must  have  a  policy  assuring  all  children  with  disabilities 
the  right  to  a  free  appropriate  public  education  and  a  plan 
assuring  that  children  are  evaluated,  identified,  and  served. 
As  a  practical  matter,  local  school  administrative  units  are 
responsible  for  evaluating,  identifying,  and  serving  the 
children.'^  There  are  six  steps  in  this  process. 

Step  One:  Referral 

If  a  child  has  not  been  idennfied  as  having  a  special 
need  before  he  or  she  enrolls  in  public  school,  the  process 
generally  begins  when  a  parent,  teacher,  or  other  involved 
professional — such  as  a  social  worker — recognizes  that 
the  child  is  having  problems  in  school  and  may  need  spe- 
cial assistance.  If  the  problem  is  not  obvious,  the  school's 
appropriate  response  may  be  a  period  of  observation  of 
the  child. 

Once  it  is  determined  that  a  special  need  may  exist, 
an  elaborate  process  begins  for  evaluating  the  child's 
needs  and  designing  an  educational  program  for  the  child. 
Only  after  a  "school-based  committee,"  a  "multidisciplin- 
ary  team,"  and  an  "administrative  placement  committee" 
have  finished  their  work  is  the  process  complete.  At  no 
point  may  a  single  individual  make  any  substantive  deci- 
sion about  the  child's  status  as  a  child  with  special  needs 
or  about  his  or  her  educational  placement  or  program. 


14.  G.S.  115C-I09. 

15.  IDEA  incorporates  by  reference  relevant  state  law  and  enforces 
that  law  as  part  of  the  federal  right  to  a  free  appropriate  public  education. 
See  Town  of  Burlington  v.  Depanment  of  Educ,  736  F.2d  773,  789  (1st  Cir. 
1984).  ajfd  sub  nom.,  Burlington  School  Comm.  v.  Department  of  Educ, 
471  U.S.  359(1985). 

16.  G.S.  115C-111;G.S.  1 15C-115:  and  State  Department  of  Public 
Instruction.  Procedures  Governing  Programs  and  Sen-ices  for  Children  with 
Special  Needs  (hereinafter  ProcedHrei)  (Raleigh,  N.C.:  SDPl,  1993),  §  .1502. 


Step  Two:  School-Based  Committee  Initial  (      | 

Consideration 

The  matter  is  referred  first  to  a  school-based  commit- 
tee, which  provides  a  team  framework  for  evaluating  data 
and  recommending  the  most  appropriate  placement  for 
children  referred  for  special  education  services.  The  com- 
mittee receives  referrals,  involves  parents  in  the  planning 
process,  and  obtains  parental  permissions  for  evaluation. 
It  initiates  evaluation  procedures  to  be  carried  out  through 
a  multidisciplinary  team,  as  described  below,  and  evalu- 
ates the  results. 

A  striking  feamre  of  a  school-based  committee  is  its 
composition.  There  is  no  magic  number,  but  the  committee 
must  include  one  member  who  is  knowledgeable  about  the 
child.  Other  members  are  selected  from  among  the  follow- 
ing: the  principal  or  designee  as  chairperson,  the  teacher  re- 
ferring the  child,  the  director  of  programs  for  exceptional 
children  or  his  or  her  designee,  a  teacher  of  exceptional 
children,  a  psychologist,  a  social  worker,  a  guidance  coun- 
selor, a  speech-language  specialist,  a  physician  or  school 
nurse,  a  physical  therapist,  an  occupational  therapist,  a 
physical  education  teacher,  a  recreation  specialist,  referring 
agency  personnel,  and  parents.  Under  North  Carolina  pro- 
cedures at  least  one  member  of  the  committee  should  be  of  (  V 
the  same  race  and  sex  as  the  child  being  referred,  and  when 
the  committee  is  considering  the  placement  for  a  child  who 
is  at  least  fourteen  years  old,  a  vocational  education  teacher 
and/or  a  vocational  rehabilitation  counselor  should  be  in- 
cluded on  the  committee  if  possible." 

At  initial  meetings  the  committee  may  examine 
whether  the  school's  regular  educational  program  can  be 
adapted  to  meet  the  child's  needs  or  whether  special  edu- 
cation appears  to  be  indicated.  At  this  point  it  would  be 
premature  to  say  special  education  is  required,  becau.se 
that  decision  is  possible  only  after  a  full  and  individual 
evaluation  of  the  child. 

Step  Three:  Multidisciplinary  Evaluation 

Evaluation  of  children  with  special  needs  requires 
collaboration  among  professionals  and  consent  by  par- 
ents."* A  multidisciplinary  diagnosis  and  evaluation  must 
be  conducted  by  a  multidisciplinary  team,  which  in- 
cludes at  least  one  teacher  or  other  specialist  with  knowl- 
edge in  the  area  of  the  suspected  disability.  There  may  be 


17.  Procedures,  supra  note  16,  §  .1506. 

18.  If  a  parent  refuses  to  consent  to  an  evaluation  for  the  purpose  of 
determining  whether  the  student  is  a  child  with  special  needs  or  for  the  pur- 
pose of  developing  a  free  appropriate  educational  program  for  the  child, 
school  officials  may  call  for  a  review  of  that  refusal.  G.S.  1 15C-1 16(c).  While 
school  officials  may  want  to  honor  a  parent's  wishes,  their  legal  obligation 
is  to  the  child,  not  the  parent. 
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overlap  between  membership  of  the  school-based  com- 
mittee and  the  multidisciphnary  team. 

The  multidisciphnary  team  must  assess  the  child  in 
all  areas  related  to  the  suspected  disability,  including,  where 
appropriate,  health,  vision,  hearing,  speech-language,  mo- 
tor ability,  social  and  emotional  status,  general  intelli- 
gence, academic  performance,  adaptive  behavior,  and 
social  or  developmental  history.  The  group  must  make 
sure  that  testing  and  evaluation  materials  are  not  racially 
or  culturally  discriminatory.''^  Assessment  tools  may  in- 
clude standardized  tests,  curriculum-based  tests,  sensori- 
motor assessments,  observations,  interviews,  play  and 
interactive  assessments,  and  behavior  checklists.  No 
single  test  or  observation  is  sufficient.  The  evaluation  is 
intended  to  discover  why  the  child  is  having  learning 
problems  through  a  "comprehensive  view  of  the  child 
from  the  perspective  of  the  school,  home,  and  commu- 
nity'"-" and  to  provide  information  that  will  guide  deci- 
sions about  how  to  help  the  child. 

Step  Four:  Report  and  Recommendation 

Once  the  multidisciplinary  team  has  finished  its 
work,  it  reports  to  the  school-based  committee.  At  that 
point,  the  school-based  committee  makes  its  determina- 
tion about  whether  to  recommend  that  the  student  be  con- 
sidered a  child  with  special  needs.  The  school-based 
committee  then  passes  its  recommendations  along  to  the 
administrative  placement  committee. 

Step  Five:  Tlie  lEP 

The  administrative  placement  committee  makes  final 
decisions  regarding  the  classification  of  students  with  spe- 
cial needs  and  the  placement  of  students  in  programs  for 
exceptional  children.-'  This  committee  must  include  some- 
one from  the  central  office  who  has  been  authorized  by 
the  superintendent  to  commit  financial  or  other  resources. 
Other  members  may  be  selected  from  among  the  follow- 
ing: the  exceptional  children  program  administrator,  the 


19.  G.S.  1 15C-1 13.  In  1990  Congress  found  thai  greater  efforts  are 
needed  to  prevent  the  intensification  of  problems  connected  with  mislabeling 
among  minority  children  and  that  more  minority  children  are  served  in  spe- 
cial education  than  would  be  expected  from  the  percentage  of  minority  stu- 
dents in  the  general  school  population.  20  U.S.C.  §  l409(j)(l)(B). 

20.  Procedures,  supra  note  16,  §  .1508.  A  parent  always  may  provide 
other  information  about  the  child  to  the  committee.  A  parent  also  has  the  right 
to  an  independent  educational  evaluation  at  public  expense  if  the  parent  dis- 
agrees with  the  evaluation  obtained  by  the  school.  However,  the  school 
board  may  request  a  hearing  to  show  that  its  evaluation  was  appropriate.  If 
the  final  decision  is  that  the  school's  evaluation  was  appropriate,  the  parent 
still  has  the  right  to  the  independent  evaluation — but  not  at  public  expense. 
Id..  §.1517. 

21.  Procedures,  supra  note  16.  §  .1507.  With  the  approval  of  the 
Department  of  Public  Instniction,  a  school  unit  may  combine  these  various 
committees  to  meet  the  needs  of  that  particular  unit. 


chairperson  of  the  school-based  committee,  the  superin- 
tendent or  designee,  a  general  supervisor,  a  school  psy- 
chologist, and  other  appropriate  school  personnel.  One 
member  must  be  knowledgeable  about  the  particular 
child,  and  if  a  child  was  referred  by  an  agency  outside  the 
school,  a  representative  from  that  agency  must  provide 
informadon  relevant  to  placement.  The  committee  should 
have  at  least  one  member  of  the  same  race  and  sex  as  the 
student  being  considered  for  special  education. 

The  school  system  must  develop  and  implement  an 
individualized  education  program  (lEP)  for  each  child  who 
meets  the  criteria  for  identification  as  a  child  with  special 
needs  and  is  therefore  eligible  for  special  education.--  Mak- 
ing sure  this  happens  is  one  of  the  jobs  of  the  administrative 
placement  committee.  The  lEP  is  a  written  statement  de- 
veloped in  a  meeting  with  parents,  if  they  choose  to  partici- 
pate, and,  whenever  appropriate,  with  the  child. 

The  entire  school-based  committee  may  or  may  not 
be  involved  in  developing  the  lEP,  but  at  a  minimum  the 
following  individuals  must  be  involved:  (1)  a  representa- 
tive of  the  school  system — other  than  the  child's  teacher — 
who  is  qualified  to  provide,  or  supervise  the  provision  of, 
special  educadon;  (2)  the  child's  teacher;  (3)  the  child's 
parents  or  guardians  if  they  choose  to  participate;-'  (4)  the 
child,  when  appropriate;  and  (5)  for  a  child  who  has  been 
evaluated  for  the  first  time,  a  member  of  the  evaluafion 
team  or  some  other  person  who  is  knowledgeable  about  the 
evaluation  procedures  used  with  the  child  and  who  is  famil- 
iar with  the  results  of  the  evaluation.  School  officials  or 
piirents  may  invite  other  individuals  to  attend  the  meetings. 

The  lEP  must  include 

•  the  child's  present  levels  of  educational  perfor- 
mance; 

•  annual  goals  and  a  statement  of  short-term  in- 
structional objectives  for  each  goal;-'' 

•  the  extent  to  which  the  child  will  participate  in 
regular  education  programs; 

projected  dates  for  initiation  of  services  and 
their  anticipated  duration;  and 


22.  Id..  §  .1512. 

23.  School  officials  must  make  good  faith  efforts  to  involve  parents 
in  lEP  development.  They  must  notify  parents  early  enough  to  ensure  that 
they  will  have  the  opportunity  to  participate  and  must  try  to  schedule  the 
meeting  at  a  mutually  agreed  upon  time  and  place.  Parents  must  be  informed 
of  the  purpose  of  the  meeting  and  of  the  names  of  persons  who  will  attend. 
If  neither  parent  can  attend,  school  officials  must  use  other  methods  to  en- 
sure parent  participation,  including  individual  or  conference  telephone  calls. 
Parents  are  entitled  to  participate  in  the  annual  review  of  an  lEP.  Id. 

24.  Annual  goals  are  statements  describing  an  observable  behavior; 
for  example,  "Jill  will  speak  in  three-word  sentences."  Goals  and  objectives 
are  required  for  all  special  education  i 
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•  objective  criteria,  evaluation  procedures,  and  a 
schedule  for  determining,  at  least  annually, 
whether  the  instructional  objectives  are  being 
achieved. 

Beginning  no  later  than  when  a  sUident  is  sixteen  years 
old,  and  when  appropriate  beginning  at  age  fourteen,  the 
lEP  must  also  include  a  statement  of  the  needed  transition 
services  (activities  that  promote  movement  from  school 
to  post- school  activities).-"^  The  lEP  is  meant  to  be  a  "writ- 
ten record  of  reasonable  expectations,""''  not  a  guarantee 
that  a  child  will  achieve  all  of  the  goals  and  objectives.-' 

Step  Six:  Follow-up 

The  school-based  committee  is  responsible  for  see- 
ing that  an  lEP  for  the  student  is  developed  within  thirty 
days  of  the  team  decision  that  one  is  necessary  and  en- 
suring that  the  IE?  is  reviewed  at  least  annually.-* 

The  procedures  for  identifying  a  child  with  special 
needs  and  developing  an  lEP  are  set  out  here  at  length  to 
convey  the  collaboration  they  require.  These  procedures 
take  a  lot  of  time  and  generate  a  lot  of  paper.  Keep  in 
mind  that  they  were  designed  to  avoid  arbitrary  decisions, 
take  advantage  of  various  kinds  of  expertise,  and  allow 
decisions  to  be  based  on  accurate  infomiation. 


Tailoring  the  Educational  Program 

Proper  development  of  an  lEP  is  mandatory,  and  as 
IDEA  and  North  Carolina  law  clearly  state,-'^  each  lEP 
must  provide  the  child  with  a  free  appropriate  public  edu- 
cation. Through  rulings  in  numerous  cases,  the  courts 
have  provided  guidance  for  understanding  what  makes  an 
education  "appropriate."  That  is,  school  systems  have  a 
standard  to  use  when  considering  whether  an  lEP  offers 
what  the  child  is  entitled  to. 

In  1982  the  United  States  Supreme  Court,  in  a  case 
from  New  York,  created  the  test  for  detennining  whether 
an  lEP  complies  with  federal  law.'"  Amy  Rowley  had  a 
profound  hearing  impairment,  as  did  both  her  parents. 
Amy  had  some  residual  hearing  and  was  an  excellent  lip 
reader.  She  began  kindergarten  in  a  regular  classroom, 
supplemented  with  special  education  services,  and  was 
succeeding  both  academically  and  socially.  Her  parents 
wanted  a  sign  language  interpreter  for  her,  and  the  school 


25.  20U.S.C.  §  1401(B)(19). 

26.  Board  of  Educ.  v.  Rowley.  458  U.S.  176,  209  ( 1982). 

27.  34  C.F.R.  §  300.350. 

28.  Procedures,  supra  note  16.  S  .1506.  Academically  gifted  students 
may  be  served  under  a  group  education  program;  pregnant  students  in  need 
of  special  education  are  served  under  a  written  education  program. 

29.  G.S.  115C-107. 

30. /?ovv/cv,  458  U.S.  176. 


provided  one  on  a  trial  basis  for  two  weeks.  At  the  end 
of  that  time,  the  interpreter  reported  that  Amy  did  not  need 
his  services.  Based  in  part  on  that  opinion,  the  school  pro- 
posed an  lEP  for  Amy  for  first  grade  that  included  speech 
therapy,  instruction  from  a  tutor  who  was  a  certified 
teacher  of  the  deaf,  and  use  of  a  wireless  microphone,  but 
not  an  interpreter.  Amy  would  continue  in  a  regular  class. 
Amy's  parents  contested  the  lEP  through  an  admin- 
istrative hearing  and  then  in  a  federal  district  court  and 
court  of  appeals.  The  Supreme  Court  agreed  to  review  the 
case  to  decide  whether  the  school  board  was  required  to 
provide  Amy  with  an  interpreter  as  part  of  its  duty  to  pro- 
vide her  with  a  free  appropriate  public  education.  Or,  to 
put  it  another  way,  would  an  lEP  for  Amy  that  did  not 
include  the  services  of  an  interpreter  violate  the  law?  To 
answer  this  question,  the  Court  said  the  lEP  must  satisfy 
both  a  procedural  and  a  substantive  standard. 

The  Procedural  Standard 

To  meet  the  procedural  standard,  the  school  system 
must  follow  the  statutory  procedures  for  developing  an 
lEP.  The  Supreme  Court  said,  "We  think  that  the  congres- 
sional emphasis  upon  full  participation  of  concerned 
parties  throughout  the  development  of  the  lEP  . . .  dem- 
onstrates the  legislative  conviction  that  adequate  compli- 
ance with  the  procedures  prescribed  would  in  most  cases 
assure  much  if  not  all  of  what  Congress  wished  in  the  way 
of  substantive  content  of  an  lEP."" 

The  Substantive  Standard 

Procedural  compliance  was  not  at  issue  in  Amy's 
case,  only  the  substanfive  content  of  her  educafional  pro- 
gram. The  Court  declared  that  a  state  offers  a  free  appro- 
priate public  education  by  "providing  personalized 
instruction  with  sufficient  support  sei^vices  to  permit  the 
child  to  benefit  educationally  from  that  instruction. "-•- 
Because  Amy  was  making  reasonable  progress  under  her 
lEP  without  an  interpreter,  she  was  not  entitled  to  one, 
even  though  she  might  have  made  even  more  progress 
with  the  interpreter. 

The  Court  explained  that  the  statute  guarantees  a 
"basic  floor"  of  opportunity  that  is  "sufficient  to  confer 
some  educational  benefits.""  It  does  not  require  the  best 
possible  education  or  that  every  lEP  maximize  each  dis- 
abled child's  potential.''*  It  does  not  require  the  educational 
program  to  enable  the  child  to  develop  maximum  self-suf- 
ficiency or  that  the  child  be  able  to  maximize  his  or  her 


3 1 .  W.  at  205-6. 

32.  Id.  at  203. 

33.  Id  at  200. 

34.  Id.  at  199. 
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^     potential  commensurate  with  the  opportunity  provided 
f     nonhandicapped  children.'" 

To  summarize,  in  judging  whether  a  child  is  being 
offered  an  appropriate  education,  a  court  will  ask  whether 
the  lEP  was  developed  following  the  statutory  procedures 
and  whether  that  lEP  was  reasonably  calculated  to  enable 
the  child  to  receive  educational  benefits.  If  the  answer  to 
these  two  questions  is  yes,  then  the  school,  if  it  properly 
implements  the  lEP,  is  providing  a  free  appropriate  pub- 
lic education. 

Applying  the  Standards 

Although  the  Supreme  Court  in  Amy's  case  was 
careful  to  say  that  it  was  not  establishing  the  one  and  only 
test  for  determining  the  adequacy  of  educational  benefits 
conferred  on  all  children,""  other  courts  have  used  the 
"opportunity  for  educational  benefit""  notion  to  decide 
whether  an  lEP  meets  the  substantive  standard.  Some 
cases  have  examined  the  level  of  educational  benefit  that 
should  be  available  to  the  child.  In  a  North  Carolina  case 
from  Vance  County,  a  federal  court  found  that  Congress 
did  not  intend  to  permit  a  school  system  to  discharge  its 
duty  by  providing  a  program  that  merely  produces  "some 
minimal  academic  advancement,  no  matter  how  trivial."" 
i  In  examining  an  lEP,  another  federal  court  found  that 
'  Congress  intended  to  afford  children  with  special  needs 
"an  education  that  could  confer  meaningful  benefit.""'**  As 
with  so  many  issues  in  special  education,  it  is  not  possible 
to  discuss  the  level  of  benefit  without  examining  the  in- 
dividual child  and  his  or  her  needs. 

In  developing  an  lEP,  the  right  group  of  people  must 
ask  the  right  quesfions:  What  are  this  individual  student's 
needs?  What  goals  and  objectives  are  reasonable,  based 
on  this  student's  capabilities?  Is  the  program  of  special 
education  and  related  services  designed  to  meet  those 
unique  needs?  Does  that  program  offer  the  child  the  op- 
portunity to  meet  the  goals  and  benefit  educationally?'' 


35.  Board  of  Educ.  V.Rowley,  4.58  U.S.  176,  198(1982). 

36.  Id.  at  202. 

37.  Hall  V.  Vance  County  Bd.  of  Educ,  774  F.2d  629.  636  (4th  Cir. 
1985). 

38.  Polk  V.  Central  Susquehanna  Intermediate  Unit  16,  853  F.2d  171. 
184  (3d  Cir.  1988),  cert,  denied.  488  U.S.  1030  (1989). 

39.  The  consequences  of  failing  to  provide  a  free  appropriate  educa- 
tion may  be  serious.  Obviously,  a  child  may  not  have  the  educational  oppor- 
tunity that  he  or  she  was  entitled  to.  The  consequences  for  schools  may  be 
serious,  too.  A  court  may  order  the  school  board  to  reimburse  parents  for  the 
expenses  of  private  special  education  for  a  child  if  the  parents  place  the  child 
in  a  private  school  and  the  court  ultimately  determines  that  (1)  the  school's 
proposed  lEP  did  not  offer  an  appropriate  education  and  (2)  the  private  place- 
ment did  offer  a  proper  education.  Burlington  School  Comm.  v.  Department 
of  Educ,  471  U.S.  359  (1985):  Florence  County  School  Dist.  Four  v.  Carter, 
1 14  S.  Ct.  391  (1993).  Schools  also  may  be  ordered  to  provide  a  student  with 
compensatory  education,  tester  H.  v.  Gilhool,  916  F.2d  865  (3d  Cir.  1990). 


Decisions  must  be  made  one  child  at  a  time.  They 
must  be  based  on  the  child"  s  unique  needs  and  not  on  the 
child"s  label,  not  on  programs  just  because  they  happen 
to  be  available,  and  not  on  the  cost.  For  each  child,  school 
officials  must  start  with  a  blank  slate  and  without  prede- 
termined limits  to  the  educational  program  or  placement. 
For  example,  a  school  board  may  not  have  a  policy  that 
limits  the  length  of  the  school  year  for  every  child  with 
special  needs  to  the  standard  180  days.*'  If  the  only  way 
a  child  will  have  the  opportunity  to  benefit  from  an  edu- 
cational program  is  with  an  extended  school  year,  the  lEP 
must  include  an  extended  school  year. 

Categorical  limitations  on  the  possible  durafion  of 
special  education  programs,^'  or  for  that  matter  on  any 
component  of  the  lEP,"*-  are  simply  inconsistent  with 
IDEA'S  insistence  on  lEPs  formulated  to  meet  a  child's 
unique  needs.  Although  good  teachers  have  been  consid- 
ering the  individual  student's  needs  since  classroom  in- 
strucfion  began,  the  extent  to  which  this  consideradon  is 
required  by  law  for  special  education  students  is  some- 
thing new.  The  state  must  "treat  each  child  as  an  indi- 
vidual, a  human  whose  unique  qualifies  and  needs  can  be 
evaluated  and  served  only  by  a  plan  designed  with  wis- 
dom, care,  and  educational  expertise.  Its  grand  design 
does  not  tolerate  policies  that  impose  a  ligid  pattern  on  the 
education  of  children.""*' 

The  Higher  Standard  under 
North  Carolina  Law 

In  North  Carolina,  as  elsewhere  in  the  country,  to 
analyze  whether  an  lEP  offers  an  appropriate  education, 
one  must  ask  about  both  its  procedural  development 
and  substantive  components.  The  question  relating  to 
procedure  is  the  same  as  that  in  Amy  Rowley's  case: 
Was  the  lEP  developed  following  proper  procedures? 
And  the  lesson  here  is  clear.  School  officials  should  be 


cert,  denied.  499  U.S.  923  (1991);  Pihl  v.  Massachusetts  Dept.  of  Educ.  9 
F.3d  184  (1st  Cir.  1993).  The  costs  of  defending  an  lEP  may  be  substantial, 
and  if  parents  are  prevailing  parties  in  an  lEP  challenge,  the  school  board 
will  probably  have  to  pay  the  parents'  attorney  fees  as  well  as  its  own.  20 
U.S.C.  §  1415(e)(4)(B). 

40.  Georgia  Ass'n  of  Retarded  Citizens  v.  McDaniel,  716  F.2d  1565 
( 1  Ith  Cir.  1983),  vacated  in  part  on  other  grounds,  468  U.S.  1213,  reinstated 
in  relevant  part,  740  F.2d  902  (1984),  cert,  denied,  469  U.S.  1228  (1985); 
Johnson  v.  Independent  School  Dist.  No.  4,  921  F.2d  1022  (10th  Cir.),  cert, 
denied.  1 1 1  S.  Ct.  1685  (1991 );  Battle  v.  Pennsylvania,  629  F.2d  269  (3d  Cir. 
1980),  cert,  denied.  452  U.S.  968  (1981). 

41.  Crawford  v.  Pittman,  708  F.2d  1027,  1034  (5th  Cir.  1983). 

42.  Polk  v.  Central  Susquehanna  Intermediate  Unit  16,  853  F.2d  171 
(1988),  cert,  denied,  488  U.S.  1030  (1989)  (a  school  district  may  not  adopt 
a  consultative  model,  in  which  a  physical  therapist  instructs  the  teacher  who 
then  works  directly  with  the  child  for  physical  therapy,  for  all  students  and 
thereby  refuse  to  consider  whether  an  individual  smdent  needs  dii 
from  a  licensed  physical  therapist). 

43.  Crawford.  708  F.2d  at  1030. 
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tenacious  about  following  the  procedures,  no  matter 
how  time-consuming  or  cumbersome  they  seem. 

If  proper  procedures  are  not  followed,  that  alone  may 
be  enough  for  a  successful  challenge  to  a  child's  lEP.  One 
North  Carolina  school  board  learned  that  lesson.  It  had 
consistently  failed  to  inform  the  parents  of  a  dyslexic  child 
of  their  procedural  rights.  The  federal  courts  said  that  was 
an  adequate  ground  for  finding  the  board  did  not  provide 
the  child  with  an  appropriate  education.""  In  another  case 
a  board  of  education  wanted  to  place  a  student  at  a  new 
in-counfy  facility  instead  of  continuing  his  placement  in 
a  private  residential  school  as  his  parent  preferred.  The 
court  found  that  the  board  had  selected  the  placement 
before  reexamining  the  child's  needs  and  developing  a 
new  lEP.  Because  of  this  procedural  violation,  the  board 
did  not  offer  the  child  an  appropriate  education."*"^  Failure 
to  act  within  the  statutory  time  lines,  such  as  a  six-month 
delay  in  evaluating  a  child,*  may  also  be  a  violation. 

The  question  relating  to  an  lEP's  substance  is 
slightly  different,  because  North  Carolina  has  chosen  to 
impose  a  more  stringent  standard  than  federal  law  other- 
wise would  require.  In  North  Carolina  the  question  relat- 
ing to  substance  is  as  follows:  Does  the  lEP  offer  the  child 
the  opportunity  to  reach  full  potential  commensurate  with 
the  opportunity  given  other  children?  This  is  the  very 
equal  opportunity  standard  that  was  rejected  by  the  Su- 
preme Court  in  Rowley  in  favor  of  the  educational  ben- 
efit standard.-*' 

This  higher  North  Carolina  substantive  standard  was 
set  in  a  case  from  Wilson  County^-  and  later  made  a  statu- 
tory requirement.-''*  Parents  of  Marguerite  Harrell,  a  hear- 
ing impaired  child,  asked  the  school  system  to  pay  the 
costs  of  sending  her  to  the  Central  Institute  for  the  Deaf 
in  Missouri.  The  school's  proposed  lEP  offered  Marguer- 
ite support  services  in  a  regular  sixth  grade  class.  The 
North  Carolina  Court  of  Appeals  looked  at  the  state  stat- 
ute then  in  effect'"  and  said  that,  although  the  North  Caro- 
lina statute  was  designed,  in  part,  to  bring  the  state  into 
conformity  with  federal  law,  the  Supreme  Court's  inter- 
pretation of  Congress's  intent  does  not  control  the  state 


44.  Hall  V.  Vance  County  Bd.  of  Educ.  774  F.2d  629.  635  (4th  Cir. 
1985). 

45.  Spielberg  v.  Henrico  County  Public  Schools.  853  F.2d  256  (4th 
Cir.  1988),  cert,  denied,  489  U.S.  1016  (1989). 

46.  Tice  v.  Botetourt  County  School  Bd..  908  F.2d  1200  (4th  Cir. 
1990). 

47.  Board  of  Educ.  v.  Rowley,  458  U.S.  176.  198  (19821. 

48.  Harrell  v.  Wilson  County  Schools,  58  N.C.  App.  260,  293  S.E.2d 
687,  disc.  rev.  denied.  306  N.C.  740.  295  S.E.2d  759  (1982),  cert,  denied. 
460  U.S.  1012(1983). 

49.  G.S.  1 15C-106  ("The  policy  of  the  State  is  to  ensure  every  child 
a  fair  and  full  opportunity  to  reach  his  full  potential"). 

50.  G.S.  115-363(1977). 


court's  interpretation  of  the  North  Carolina  General     ^ 
Assembly's  intent.  The  state  appeals  court  said:  \ 

We  believe  that  our  General  Assembly  intended  to 
eliminate  the  effects  of  the  handicap,  at  least  to  the  ex- 
tent that  the  child  will  be  given  an  equal  opportunity  to 
learn  if  that  is  reasonably  possible.  Under  this  standard 
a  handicapped  child  should  be  given  an  opportunity  to 
achieve  his  full  potential  commensurate  with  that  given 
other  children.^' 

The  court  explained  that  the  statute  was  not  designed  to 
require  the  development  of  a  Utopian  educational  program 
for  handicapped  students  any  more  than  the  public  schools 
are  required  to  provide  Utopian  educational  programs  for 
nonhandicapped  students.'- 

A  small  number  of  special  education  cases  have  men- 
tioned this  standard  without  defining  what  it  means  or  how 
to  measure  it.  It  is  not  possible  to  say  just  how  much 
"more"  the  North  Carolina  standard  requires  than  the  fed- 
eral standard.  Chris  Denton,  a  nineteen-year-old  North 
Carolinian  with  autism  and  moderate  mental  handicaps, 
sued  the  Burke  County  school  board  seeking  year-round 
services,  twenty-four  hours  a  day,  in  his  home.  Denton  had 
returned  home  from  a  residential  facility  and  was  enrolled 
in  a  local  school  where  he  was  making  educational 
progress  even  without  the  services  he  sought.  His  progress  / 
undermined  his  claim  that  an  absolutely  consistent  in-home 
behavior  management  program  was  required  for  him  to 
have  an  appropriate  education.  The  link  between  the  in- 
home  services  and  the  possibility  of  educational  benefit 
was  not  established.  Without  that  link,  federal  law  does  not 
require  the  school  to  provide  the  services. 

But  Denton  argued  that  even  if  his  claim  failed  un- 
der federal  law,  the  higher  North  Carolina  standard  re- 
quired the  school  to  provide  the  in-home  behavior 
management  services.  The  court  agreed  that  "North 
Carolina  apparently  does  require  more  than  the  [IDEA]. 
The  special  education  program  must  provide  the  child 
with  an  equal  opportunity  to  learn  if  that  is  reasonably 
possible,  ensuring  that  the  child  has  an  opportunity  to 
reach  her  full  potential  commensurate  with  the  opportu- 
nity given  other  children."'^  This  higher  standard,  how- 
ever, "does  not  mandate  expansive  interpretation  of  what 
the  statute  contemplates  as  an  educational  service."'-*  In 
this  case  the  services  sought  were  "habilitative,"  not  edu- 
cational, so  the  board  was  not  required  to  provide  them. 

A  case  that  acknowledges  that  North  Carolina  re- 
quires more  than  IDEA,  but  that  is  equally  unhelpful  in 


51.  Harrell.  58  N.C.  App.  at  265-66,  293  S.E.2d  at  690-91. 

52.  Harrell.  58  N.C.  App.  at  265,  293  S.E.2d  at  691. 

53.  Burke  County  Bd.  of  Educ.  v.  Denton,  895  F.2d  973.  976  (4th  Cir 
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deciding  how  much  more,  arose  when  parents  in  Mary- 
land challenged  a  school's  proposed  lEP  for  their  son  with 
dyslexia.  The  dispute  reached  the  court  of  appeals,  which 
sent  it  back  to  the  district  court  for  that  court  to  determine 
whether  Maryland  law  was  more  expansive  than  federal 
law  concerning  the  level  of  education  that  has  to  be  of- 
fered to  children  with  disabilities.'*'^  The  appeals  court 
noted  that  the  federal  law  sets  a  minimum  that  states  must 
comply  with  but  also  gives  states  freedom  to  structure 
educational  programs  that  exceed  the  federal  benchmark. 
As  an  example,  the  court  noted  that  North  Carolina's  law- 
makers have  built  upon  the  federal  floor  and  have  decided 
"to  provide  the  handicapped  children,  within  the  state, 
with  a  level  of  educational  services  that  surpasses  the 
national  minimum.""" 

Related  Services 

Schools  may  be  required  to  provide,  as  part  of  the  free 
appropriate  special  education,  services  that  are  not  stiictly 
part  of  an  educational  program.  If  a  student  needs  a  service 
related  to  education  in  order  to  benefit  from  special  educa- 
tion, the  related  service  must  be  part  of  the  child's  lEP.  For 
example,  a  child  who  is  too  severely  disabled  to  ride  the 
regular  school  bus  needs  transportation  to  get  to  school.  A 
child  assigned  to  a  special  education  program  at  a  school 
that  the  child  would  not  otherwise  attend  needs  transporta- 
tion to  that  school.  Another  common  related  service  is 
counseling  for  a  child  and  his  or  her  family. 

Ten  years  ago  the  United  States  Supreme  Court,  in 
the  one  case  it  has  heard  on  this  issue,  clarified  and  set 
some  limits  on  related  services.'''  Amber  Tatro  was  bom 
with  spina  bifida  and  needed  a  catheter  to  empty  her  blad- 
der. When  she  began  public  school,  her  parents  requested 
that  someone  at  the  school  perform  a  procedure  called 
clean,  intermittent  catheterization  (CIC).  School  officials 
refused,  claiming  that  CIC  was  medical  treatment,  not  a 
related  service.  The  Court  found  that  CIC  was  a  related 
service  as  a  school  health  service.  It  requires  only  a  trained 
lay  person,  not  a  physician,  and  is  not  unduly  expensive. 
Without  it  Amber  could  not  attend  school  and  benefit 
from  special  education.  Schools  are  not  required,  how- 
ever, to  provide  health  services  that  only  a  physician  or 
hospital  can  perform  or  that  a  child  can  obtain  during 
nonschool  hours. 

A  related  service  that  has  a  potentially  great  impact 
on  both  the  school  and  the  child  is  the  provision  of 
"assistive  technology":  any  item,  piece  of  equipment,  or 
product  system,  whether  acquired  commercially  off  the 


shelf,  modified,  or  customized,  that  is  used  to  increase, 
maintain,  or  improve  the  functional  capabilities  of  chil- 
dren with  disabilities.'**  Already  some  schools  are  receiv- 
ing increasing  requests  for  computers,  especially  from 
children  with  learning  disabilities.  As  technology  im- 
proves, more  requests  are  sure  to  follow.  The  issue,  of 
course,  is  whether  the  child  needs  this  related  service  to 
receive  an  appropriate  education.  If  assistive  technology 
is  an  essential  part  of  a  child's  lEP,  the  school  board  must 
provide  it  at  no  cost  to  the  parents.  A  school  may  not 
refuse  a  necessary  related  service  because  of  its  cost  or 
fear  of  establishing  a  precedent,  or  because  of  blanket 
iTiles  that  deny  the  service. 

Least  Restrictive  Environment 

Once  the  school  system,  through  the  proper  proce- 
dure, has  identified  a  child's  needs  and  developed  a  pro- 
gram of  special  education  and  related  services,  it  must 
decide  where  the  program  will  be  delivered.  As  with  all 
aspects  of  special  education,  placement  decisions  must  be 
made  one  student  at  a  time,  never  based  automatically  on 
the  student's  classification  or  on  current  availability  of 
programs.'''  IDEA  requires  that  children  with  disabilities 
be  educated  with  children  who  are  not  disabled  "to  the 
maximum  extent  appropriate.""'  Schools  may  remove 
children  with  disabilities  from  the  regular  educational 
environment  through  special  classes,  separate  schooling, 
or  other  placements  only  when  the  nature  and  severity  of 
the  disability  is  such  that  education  in  regular  classes  with 
the  use  of  supplementary  aids  and  services  cannot  be 
achieved  satisfactorily. 

North  Carolina's  administrative  procedures  haye  a 
similar  requirement: 

To  the  maximum  extent  appropriate,  children  with  spe- 
cial educational  needs  including  children  in  public  or 
other  care  facilities  are  educated  in  regular  class  settings. 
Each  child  with  special  needs  is  to  participate  with  chil- 
dren who  are  not  children  with  special  needs  in  services 
and  activities  to  the  maximum  extent  appropriate  to  the 
needs  of  the  child  in  both  non-academic  and  extracur- 
ricular activities  including  meals,  recess  period,  counsel- 
ing services,  recreational  activities,  special  interest 
groups  or  clubs  sponsored  by  the  local  educational 
agency.  When  the  regular  class  environment  or  normal 
setting  is  not  satisfactory  in  meeting  the  needs  of  the 


55.  In  re  Conklin.  946  F.2d  306  (4th  Cir.  iW\) 

56. /(/.at  381. 

57.  Irving  Indcp.  School  DiM.  v.  Tairo,  468  U.S.  883  (1984). 


58.  20  U.S.C.  §  1401(25).  Schools  also  may  have  lo  provide  technol- 
ogy services  to  assist  with  the  selection,  acquisition,  or  use  of  an  assistive 
te"chnology  device.  20  U.S.C,  §  1401(26). 

59.  "The  category  of  handicapping  condition,  configuration  of  the 
service  delivery  system.  availahilit>  nlcJiKjti.Mi.il  or  related  services,  avail- 
ability of  space,  curricukmi  cuniL-ni  m  nk-llUKls  ol  curriculum  delivery,  or 
administrative  convenience  arc  not  jcccpuible  i  e.isons  lor  determining  place- 
ment." Procedures,  supra  note  16.  §  .1515. 

60.  20  U.S.C.  §  14I2(5)(B). 
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children,  consultant  or  supportive  services,  remedial  or 
advanced  instruction  and/or  special  instructional  materi- 
als should  be  provided  before  removing  them  from  the 
regular  classroom.  Special  classes,  separate  schools  or  re- 
moval of  children  requiring  special  education  from  the 
regular  educational  environment  shall  occur  only  when 
the  needs  of  the  children  are  such  that  education  in  regu- 
lar classes,  even  with  the  aid  of  supplemental  aids  and 
services,  cannot  be  accomplished  satisfactorily." 

To  comply  with  these  requirements,  school  units 
must  offer  a  continuum  of  placements  for  children.  The 
range  of  placements  may  vary  from  year  to  year  depend- 
ing on  the  children  who  are  enrolled,  and  it  may  extend 
from  regular  classes  incorporating  special  education  and 
related  services,  through  resource  classes,  separate  classes, 
separate  schools,  residential  facilities,  to  home-based  ser- 
vices. If  the  school  system  does  not  have  a  proper  place- 
ment, it  must  create  one  or  pay  for  the  child  to  be  in  an 
appropriate  placement  elsewhere. 

Note  that  what  is  required  is  placement  in  the  least 
restrictive  environment.  What  is  not  required  is  full  inclu- 
sion" for  every  child  in  the  regular  class,  although  many 
special  education  advocates  believe  that  this  is  the  best 
way  to  educate  children.^'  Others  believe  that  full  inclu- 
sion is  not  suitable  for  every  child  and  that  a  full  inclu- 
sion mandate  would  run  counter  to  the  requirement  that 
decisions  be  based  on  a  sUident's  individual  needs.*^ 

Placement  is  becoming  an  increasingly  common  is- 
sue in  special  education  litigation.-"  and  courts  are  devel- 
oping tests  to  determine  whether  a  child  has  been  placed 
in  the  least  restrictive  environment."^  Generally,  they  ask 


61.  Procedures,  supra  note  16.  §  .1515. 

62.  •"Mainstreaming"  to  some  suggests  shuttling  a  child  with  a  disabil- 
ity in  and  out  of  a  regular  class  without  altering  the  classroom  to  accommo- 
date the  child.  "Inclusion"  emphasizes  the  use  of  supplementary  aids  and 
support  services  within  the  regular  classroom  to  facilitate  inclusion  of  chil- 
dren with  disabilities.  Oberti  v.  Board  of  Educ.  995  F.2d  1204.  1207  n.l  (3d 
Cir.  1993).  citing  Winners  All:  A  Call  for  Inclusive  Schools,  Report  to  the 
National  Association  of  State  Boards  of  Education  by  the  Study  Group  on 
Special  Education  (Oct.  1992). 

63.  See  Lynda  Richardson.  "Minority  Children  Languish  in  Special 
Education."  New  York  Times.  April  6.  1994.  Al.  B8. 

64.  E.g..  Oscar  Cohen.  "'Inclusion'  Should  Not  Include  Deaf  Stu- 
dents." Education  Week  13  (April  20.  1994):  35. 

65.  E.g.,  Daniel  R.  v.  State  Bd.  of  Educ,  874  F.2d  1036  (5th  Cir. 
1989);  Greer  v.  Rome  City  School  Dist..  950  F.2d  688  (Uth  Cir.  1991). 
withdrawn.  956  F.2d  1025.  reinstated.  967  F.2d  470  (Ilth  Cir.  1992); 
Devries  v.  Fairfax  County  School  Bd..  882  F.2d  876  (4th  Cir.  1989);  Oberti 
V.  Board  of  Educ,  995  F.2d  1204  (3d  Cir.  1993);  Sacramento  City  Unified 
School  Dist.  V.  Rachel  H..  14  F.3d  1398  (9th  Cir.).  cert,  denied.  129  L.  Ed. 
2d  813  ( 1994).  In  many  cases  parents  are  seeking  less  restrictive  placements; 
in  others  they  seek  more  restrictive  placements.  See.  e.g..  Board  of  Educ.  v. 
Diamond,  808  F.2d  897  (3d  Cir.  1986);  Drew  P.  v.  Clarke  County  School 
Dist..  676  F.  Supp.  1559  (M.D.  Ga.  1987).  qlfd.  877  F.2d  927  (11th  Cir. 
1989),  cert,  denied.  494  U.S.  1046  (1990). 

66.  Allan  G.  Osborne.  Jr..  "The  IDEA's  Least  Restrictive  Environment 
Mandate:  A  New  Era."  Education  Law  Reporter  88  (March  24.  1994):  54 1 . 


whether  education  in  the  regular  classrooin,  with  the  use 
of  supplemental  aids  and  services,  can  be  achieved  satis-  ( 
factorily,  and,  if  not,  whether  the  school  has  included  the 
child  in  school  programs  with  nondisabled  children  when- 
ever possible.  In  answering  these  questions,  courts  con- 
sider several  factors,  though  different  courts  might  weigh 
the  factors  differently: 

Educational  benefits  to  the  disabled  child.  Only 
placements  in  which  a  child  can  receive  an  appropriate 
education  are  options.  If  an  EP  that  offers  an  appropri- 
ate education  cannot  be  delivered  in  the  regular  classroom, 
even  with  supplemental  aids  and  services,  then  the  regu- 
lar classroom  is  not  the  least  restrictive  environment  for 
a  student.  In  one  case,  parents  of  a  seventeen-year-old 
student  with  autism  wanted  him  placed  at  the  regular  high 
school.  The  court  found  that  he  could  not  benefit  from 
merely  "monitoring"  regular  high  school  academic 
classes,  and  therefore  he  was  appropriately  placed  at  the 
county  vocational  center."^  Beyond  that  initial  question,  a 
court  may  compare  the  benefits  the  child  would  receive 
in  the  regular  classroom  and  benefits  in  a  more  restrictive 
setting.  However,  a  determination  that  a  child  might  make 
greater  academic  progress  in  a  segregated  special  educa- 
tion class  does  not  warrant  automatically  excluding  the 
child  from  the  regular  classroom."'*  ( 

Nonacademic  benefits  to  the  child  with  a  disabil- 
ity. A  student  may  benefit  substantially  from  the  oppor- 
tunity to  inodel  his  or  her  behavior  after  that  of  other 
sUidents.  The  student  may  develop  improved  self-esteein 
and  better  behavior,  language,  and  social  skills  from  in- 
teraction with  and  observation  of  nondisabled  peers.  All 
of  these  are  more  likely  in  a  regular  classroom.  Another 
possible  benefit  occurs  in  some  classes  when  students  do 
not  know  who  among  them  has  a  disability,  thus  prevent- 
ing any  potential  stigma. 

Possible  harmful  effects,  either  academic  or  social, 
of  a  proposed  placement  on  the  child  with  a  disability. 
For  some  children,  placement  in  a  regular  classrooin 
may  carry  a  risk  of  harmful  effects.  A  court  might  con- 
sider, for  example,  whether  a  hearing-impaired  child 
might  be  more  isolated  socially  in  a  regular  classroom 
than  in  a  separate  class  for  hearing-impaired  students. 

The  impact  on  the  other  children  in  the  class.  If 
the  child's  placement  in  the  regular  class  would  signifi- 
cantly impair  other  children's  education,  the  placement 


67.  Devries  v.  Fairfax  Countv  School 


F.2d  876  (4th  Cir. 


68.  Kerkam  v.  Superintendent.  D.C.  Public  Schools.  931  F.2d  84 
(D.C.  Cir.  1991)  (a  local  extended-day  program  offered  by  the  school  dis- 
trict complies  with  the  statute  even  if  the  student  could  have  made  more 
educational  progress  at  a  residential  facility). 
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Children  with  Special  Needs  in  North  Carolina  by  Category  and  Placement,  1992 


Public 

Private 

Public  or 

Separate 

Separate 

Private 

Homebound 

Regular 

Resource 

Separate  Class 

School 

School 

Residential 

or  Hospital 

Category 

Class 

Class 

Self-Contained 

Facility 

Facility 

Facility 

Environment 

Totals 

Academically  gifted 

66,169 

15,041 

2,235 

0 

0 

0 

5 

83,450 

Autistic 

58 

33 

681 

176 

17 

0 

9 

974 

Deaf-blind 

1 

0 

2 

2 

0 

2 

0 

7 

Emotionally  handicapped 

3.112 

2.266 

3.818 

276 

7 

12 

75 

9,566 

Educable  mentally  handicapped 

2.335 

6.940 

7.539 

285 

63 

1 

25 

17,188 

Hearing  impaired 

868 

311 

293 

9 

2 

141 

1 

1,625 

Specific  learning  disabled 

33.171 

18.246 

4.563 

36 

3 

0 

37 

56,056 

Multihandicapped 

63 

71 

702 

291 

53 

7 

26 

1,213 

Other  health  impaired 

1.397 

687 

441 

35 

17 

0 

99 

2,676 

Pregnant 

0 

0 

0 

0 

0 

0 

11 

11 

Orthopedically  impaired 

616 

149 

242 

67 

26 

0 

14 

1.114 

Speech-language  impaired 

33.002 

472 

517 

86 

160 

5 

34 

34.276 

Severely  or  profoundly 

mentally  handicapped 

1 

1 

480 

354 

122 

0 

25 

983 

Trainable  mentally  handicapped 

36 

60 

2.494 

768 

10 

1 

8 

3.377 

Visually  impaired 

389 

127 

68 

10 

17 

3 

5 

619 

Traumatic  brain  injured 

9 

6 

7 

2 

1 

1 

1 

27 

Preschool  developmentally  delayed 

214 

78 

391 

139 

54 

0 

11 

887 

Totals 

141,441 

44,488 

24,473 

2.536 

552 

173 

386 

214,049 

Note:  The  N.C.  Department  of  Public  Instruction  placements  in  this  chart  correspond  to  the  following  definitions  by  the  U.S.  Department  of  Education: 
Regular  class  includes  students  who  receive  the  majority  of  iheir  education  program  in  a  regular  classroom  and  receive  special  education  and  related  ser- 
vices outside  the  regular  classroom  for  less  than  21  percent  of  the  school  day. 

Resource  room  includes  students  who  receive  special  education  and  related  services  out^ide  the  regular  classroom  for  at  least  21  percent  but  not  more  than 
60  percent  of  the  school  day. 

Separate  class  includes  students  who  receive  special  education  and  related  services  outside  the  regular  classroom  for  more  than  60  percent  of  the  school  day. 
Separate  school  includes  students  who  receive  special  education  and  related  services  in  separate  day  schools  for  students  with  disabilities  for  more  than  50 


percent  of  the  school  day. 

ludes  students  who  recei\e  educatii 


Residenlial  fac 
day. 

Homehouiui  or  hospital 


1  public  or  private  residential  facili 


I  public 


\pense. tor  r 


1  50  perc 


t  of  the  school 


includes  students  placed  in  and  i 


special  education  in  hospital  or  homehoiind  programs. 
Sources:  For  placement  figures:  Exceptional  Children  Support  Team.  Cullivuting  Potential:  The  Challenge  fiir  Gifleil  Eilinuimn  m  Ninth  Carolina  for  the  1990's 
(N.C.  Department  of  Public  Instruction.  1994),  32-A.  For  definitions:  U.S.  Department  of  Education.  Fifteenth  Annual  Report  to  Congress  on  the  Irtiplementa- 
tion  of  the  Individuals  with  Disabilities  Education  Act  (USDE.  1993),  15. 


may  not  be  appropriate.  A  court  will  consider  disruption 
of  normal  class  activities,  the  extent  to  which  the  curricu- 
lum must  be  altered,  and  the  demands  on  the  teacher's 
time.  Before  finding  that  a  regular  classroom  is  not  suit- 
able, however,  a  court  will  examine  whether  meaningful 
supplemental  aids  and  services  have  been  provided.  The 
effect  on  other  students  in  the  class  also  may  include  posi- 
tive outcomes,  such  as  learning  how  much  they  have  in 
common  with  a  disabled  student,  respect  for  differences, 
and  the  benefits  of  helping  another  student. 

The  cost  of  the  supplemental  aids  and  services  nec- 
essary for  the  child  to  receive  an  appropriate  education 
in  the  regular  classroom.  A  court  will  consider  whether 
the  costs  of  supplemental  aids  and  services  necessary  to 
place  a  child  in  tiic  regular  classroom  will  have  a  significant 


impact  on  the  education  of  other  children.''''  When  it  comes 
to  providing  an  appropriate  education,  schools  apparently 
have  to  spend  whatever  it  takes,  but  cost  is  more  readily  ac- 
cepted as  a  factor  in  placement  cases.^" 

As  with  special  education  and  related  services,  place- 
ment choices  must  always  be  made  on  an  individual  ba- 
sis, with  no  outcome  selected  in  advance.  Only  after  the 
proper  people  detennine  the  child's  needs  and  the  ways 


69.  See  Sacramento  City  Unified  School  Dist.  v.  Rachel  H..  14  F.3d 
1398  (9th  Cir.).  129  L.  Ed.  2d  813  (1994).  cert,  denied,  for  an  example  of 
what  happens  when  school  officials  inflate  the  cost  of  placing  a  child  in  the 
regular  classroom. 

70.  See  Leslie  A.  Collins  and  Perry  A.  Zirkel,  "To  What  Extent.  If 
Any.  May  Cost  Be  a  Factor  in  Special  Education  Cases?"  Education  Law 
RenorlerlX  (Jan.  30.  1992):  II. 
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to  meet  those  needs  can  they  decide  what  is  the  least  re- 
strictive environment  for  the  student. 

Parental  Involvement 

In  North  CaroHna,  parents  may  enrol!  their  child  in 
a  public  school,  private  school,  or  home  school.  Once  a 
child  is  enrolled  in  public  school,  his  or  her  parents  have 
certain  rights.  For  example,  they  may  make  certain  re- 
quests to  the  board,^'  appeal  decisions  of  school  person- 
nel,''- inspect  and  control  access  to  their  child's  records,^' 
and  attend  school  board  meetings.'-* 

But  even  with  these  rights,  most  parents  have  legal 
authority  for  only  a  limited  role  in  their  child's  public 
education.  The  state,  local  school  boards,  administrators, 
and  teachers  traditionally  decide  what  is  taught,  who  will 
teach  it,  how  it  will  be  taught,  and  how  students  will  be 
assigned  to  classes  and  evaluated.  Parents  may  have  little 
or  no  voice  in  these  decisions,  and  they  may  not  be  aware 
of  how  the  decisions  are  made.  Many  schools  do  encour- 
age parental  involvement  because  they  believe  students 
leam  best  when  home  and  school  work  together. 

Once  a  student  is  identified  as  a  child  with  special 
needs,  his  or  her  parents  have  a  second  set  of  rights  that 
other  parents  do  not  have.  Special  education  statutes  em- 
power parents  to  act  as  educational  advocates  for  their 
children:  school  officials  must  listen  to  their  voices. 

Chief  among  these  additional  rights  is  the  right  to 
participate  in  developing  the  lEP.  Even  if  this  were  the 
only  additional  right,  it  would  be  significant,'"  but  involve- 
ment in  the  IE?  is  not  their  only  additional  right.  Parents 
of  children  with  special  needs  have  a  right  to  extensive 
infoimation.  School  officials  must  give  them  written  no- 
tice whenever  the  school  proposes  any  significant  change 
in  the  child's  status  as  a  child  with  special  needs,  place- 
ment, or  provision  of  a  free  appropriate  education."' 

The  notice  must  include  a  full  explanation  of  the 
procedural  safeguards  available  to  the  parents;  a  descrip- 
tion and  explanation  of  the  action  the  school  is  proposing 
or  refusing  to  take;  a  description  and  explanation  of  any 
options  the  school  considered;  a  description  of  each  evalu- 
ation procedure,  test,  record,  or  report  used  as  a  basis  for 
the  school's  proposal;  an  offer  of  mediation  if  parents  and 
school  officials  do  not  agree;  and  a  statement  advising 
parents  of  their  right  to  administrative  and  judicial  review. 


This  final  element — the  right  to  administrative  and 
judicial  review — exists  alongside  the  right  all  parents  have 
to  appeal  to  the  local  board  of  education  if  they  are  dis- 
satisfied with  decisions  about  their  child's  education.  Par- 
ents of  children  with  special  needs  may  use  this  separate 
route  to  appeal  a  school's  proposed  decision  on  several 
grounds.  They  may  assert  that 

•  the  child  has  not  been  identified  or  has  been 
incorrectly  identified  as  a  child  with  special 
needs, 

•  the  child's  lEP  is  not  appropriate  to  meet  his  or 
her  needs. 

•  the  child's  lEP  is  not  being  implemented,  or 

•  the  child  is  otherwise  being  denied  a  free  appro- 
priate education." 

Parents  and  school  officials  are  encouraged  to  try  to 
resolve  their  disputes  informally  before  beginning  the 
process  of  formal  administrative  review.'*  If  the  dispute 
cannot  be  resolved,  the  parents  may  seek  administrative 
review  through  the  state  Office  of  Administrative  Hear- 
ings. Once  a  petition  is  filed  there,  a  second  opportunity 
for  mediation  is  available.™  If  mediation  fails,  a  fonnal 
hearing  will  be  held.  Following  the  hearing,  the  adminis- 
trative law  judge  makes  a  decision.  This  decision  is  final 
unless  the  losing  party  appeals  to  a  review  officer  ap- 
pointed by  the  state  superintendent  of  public  instruction. 
The  review  officer's  decision  is  final  unless  appealed  to 
state  or  federal  court. 

One  significant  feature  of  the  review  process  is  that 
once  a  petition  is  filed,  no  change  may  be  made  in  the 
child's  status  or  placement  by  school  officials  during  the 
entire  review  period,  unless  the  parent  consents  to  the 
change**"  or  a  court  orders  a  change.**'  This  "stay-put"  re- 
quirement is  important,  because  full  administrative  and  ju- 
dicial review  may  take  years. 


71.  G.S.  115C-369  (student  assignments). 

72.  G.S.  1I5C-45. 

73.  20U.S.C.  §  1232g. 

74.  G.S.  115C-4. 

75  Consider  the  role  for  parents  of  a  student  whose  high  school  per- 
mits students  to  sign  up  for  courses  without  parental  approval  and  then  sched- 
ules students  primarily  through  the  use  of  a  computer  program. 

76.  Procedures,  supra  note  16.  §  .1517. 


77.  G.S.  1 15C-1 16(c).  Based  on  the  assumption  that  there  may  be 
nal  exceptions  to  the  general  rule  that  parents  will  act  in  the  interests 

of  their  children,  under  some  circumstances  the  board  of  education  has  avail- 
able the  same  due  process  procedures.  A  school  board  may  obtain  review  if 
a  parent  refuses  to  consent  to  an  evaluation  to  determine  whether  the  student 
is  a  child  with  special  needs  or  for  the  purpose  of  developing  a  free  appro- 
priate educational  program  for  the  child.  Id.  School  officials  may  also  ini- 
tiate the  review  process  when  parents  refuse  to  consent  to  an  initial 
placement.  Procedures,  supra  note  16,  §  .1517. 

78.  G.S.  ll5C-116(b). 

79.  G.S.  150B-23.1  authorizes  the  Office  of  Administrative  Hearings 
to  establish  a  mediation  program.  An  administrative  law  judge  may  require 
the  parties  in  a  contested  case  to  attend  a  prehearing  settlement  conference 
conducted  by  a  mediator.  Mediation  arranged  by  school  officials  is  optional 
under  G.S.  1I5C-116. 

80.  G.S.  115C- 116(1). 

81.  Procedures,  supra  note  16.  §  .1517.  See  Honig  v.  Doe.  484  U.W. 
305.327(1988). 
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Extending  Principles  of 
Special  Education  Law  to 
Regular  Education 

Providing  special  education  to  every  student  who 
needs  it  is  a  challenging  task,  and  educators,  advocates, 
and  families  are  concerned  about  how  well  schools  fulfill 
this  responsibility.  Yet  even  with  the  difficult  problems 
this  obligation  presents,  there  is  much  to  celebrate  about 
special  educafion  and  the  progress  students  are  making. 
And.  perhaps,  there  is  much  to  be  learned  by  educators, 
advocates,  and  families  who  are  concerned  about  how 
well  North  Carolina's  schools  fulfill  their  responsibility  to 
children  without  special  needs. 

The  major  principles  of  special  education  law — 
individualized  education,  parental  involvement,  and  col- 
laboration among  professionals — are  spilling  over  into 
regular  education.  Many  individual  schools  have  volun- 
tarily used  these  principles  for  regular  education,"  and 
there  is  a  new  push  at  the  state  level  for  all  schools  to  use 
them. 

Several  recent  legislative  acts  enhance  the  opportu- 
nities for  parental  involvement.**'  According  to  the  General 
Assembly,  parental  involvement  is  an  "essenfial"  compo- 
nent of  school  success  and  pt)sitive  student  outcomes.*"  To 
facilitate  that  involvement,  the  legislature  in  1993  passed 
a  law  requiring  employers  to  grant  up  to  four  hours  of  un- 
paid leave  per  year  to  an  employee  who  is  a  parent  (or 
guardian  or  person  standing  //)  loco  parentis)  of  a  school- 
aged  child,  so  that  the  employee  may  attend  or  otherwise 
be  involved  in  activities  at  that  child's  .school.**" 

Parents  also  have  the  opportunity  for  involvement 
through  the  Performance-Based  Accountability  Program 


82.  Some  schools  make  unusual  efforts  to  indiviiiuali/e  education. 
Ann  B.  Clark  of  Alexander  Graham  Middle  School  in  Mecklenburg  County. 
National  Principal  of  the  Year  in  1994,  meets  individually  with  each  child— 
and  sometimes  with  his  or  her  parents  and  former  teachers — to  determine  the 
child's  strengths,  weaknesses,  and  interests  before  making  out  class  sched- 
ules. A  child  is  assigned  to  the  teaching  team  that  the  principal  believes  will 
best  meet  the  students  needs.  "Ann  Clark.  PEP  3b.  Named  National  Princi- 
pal of  the  Year."  Leadership  10  (Principals'  Executive  Program.  Winter 
1994):  1-2. 

83.  The  federal  government  is  encouraging  parental  involvement.  The 
Goals  2000:  Educate  America  Act  [Pub.  L.  No.  103-227.  108  Slat.  125 
(1994)1,  which  took  effect  on  July  1.  1994.  adopts  national  education  goals. 
One  goal  is  that  every  school  will  strive  to  increase  parental  involvement  and 
participation  in  education.  The  other  goals  are  that  (1)  all  children  will  start 
school  ready  to  learn.  (2)  the  high  school  graduation  rate  will  increase  to  at 
least  90  percent.  (3)  students  will  master  challenging  subject  matter,  (4) 
American  students  will  be  first  in  the  world  in  math  and  science.  (5)  all  adult 
Americans  will  be  literate  and  able  to  compete  in  a  global  economy,  (6)  every 
school  will  be  free  of  violence  and  drugs,  and  (7)  teachers  will  have  access 
to  training  programs  to  improve  their  skills. 

84.  G.S.  95-28.5. 

85.  G.S.  95-28.3. 


(commonly  known  as  Senate  Bill  2),**"  which  gives  school 
boards  increased  flexibility  and  provides  funds  for  differ- 
entiated pay  for  employees  in  return  for  increased  ac- 
countability. This  voluntary  program  is  designed  to 
improve  student  performance  through  adoption  of  local 
sUident  performance  goals  and  plans  to  reach  those  goals. 
The  program  gives  a  larger  role  in  managing  schools  to 
faculty  and  staff  and  parents  with  the  expectation  that 
those  closest  to  the  classroom  and  to  the  students  will  be 
best  able  to  determine  how  to  improve  education.  Schools 
must  include  parents  in  developing  student  performance 
goals,  school  improvement  plans,  and  differentiated  pay 
plans.**^  Individual  schools  are  encouraged  to  include  a 
comprehensive  parent  involvement  program  as  part  of 
their  building-level  improvement  plan.**** 

As  part  of  the  Accountability  Program,  the  State 
Board  of  Education  must  adopt  indicators  for  measuring 
and  assessing  student  performance  in  participating  school 
units.  One  indicator  must  be  parent  involvement.**''  The 
State  Board  of  Educafion  also  must  adopt  guidelines  to 
help  local  units  gauge  parent  involvement.* 

The  Basic  Education  Program  (BEP)  defines  the  ba- 
sic education  that  should  be  available  to  every  child  in  the 
North  Ciirolina  public  schools.  In  describing  the  state  drop- 
out-prevention program,  the  BEP  says  that  making  parents 
"active  partners"  offers  many  opportunifies,  and  that  all 
staff,  not  just  dropout-prevention  specialists,  must  be  in- 
volved for  a  successful  program.*"  Dropout-prevention  pro- 
grams should  have  early  idendfication  and  intervention  and 
special  programs  and  services,  which  might  include 
possible  curriculum  modificafions,  programs  that  provide 
special  services  such  as  school  social  work  or  school  psy- 
chology services,  counseling,  extended  .school  day,  and 
school-to-work  transition  programs  for  at-risk  students. 

With  regard  to  promotion  standards,  the  BEP  says, 
"School  personnel  (including  teachers,  instructional 
support  staff,  and  administrators)  shall  consider  how  the 
curriculum  content  and  instrucfional  rnethods  may  be 
modified  within  the  regular  classroom  to  benefit  high  risk 
students."''-  Also  in  the  BEP,  school  psychological  ser- 
vices include  assessing  students  to  determine  their  instruc- 
tional needs,  strengths  and  weaknesses,  and  learning 
styles,'"  presumably  so  that  this  infonnation  can  be  used 


86.  G.S.  1 1.5C-238.1  through  -238.8. 

87.  G.S.  1 15C-238.2  and  1 15C-238.3(b). 

88.  G.S.  115C-238.8. 

89.  G.S.  115C-238.1(3). 

90.  G.S.  115C-238.1(4). 

9 1 .  State  Board  of  Education,  The  Basic  Education  Program  for  North 
Carolina 's  Public  Schools  (hereinafter  BEP)  (Raleigh.  N.C.:  SBE.  1988).  29. 

92.  BEP.  at  36. 

93.  BEP,  at  31. 
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to  better  tailor  a  child's  educational  program  to  meet  his 
or  her  needs. 

Independent  of  the  Basic  Education  Program,  the 
General  Assembly  encourages  local  school  administrative 
units  to  assist  students  who  are  at  risk  of  school  failure 
through  extended  services  programs.'"'  These  programs 
should  expand  students"  opportunities  for  educational 
success  through  high-quality,  integrated  access  to  instruc- 
tional programming  during  nonschool  hours.  They  may 
include  tutoring,  direct  instruction,  enrichment  activities, 
study  skills,  reinforcement  projects,  and  other  appropriate 
activities.''" 

These  are  just  some  recent  examples  of  the  extension 
of  special  education  principles  to  regular  education,*  and 
we  can  expect  to  see  more  as  the  state  tries  to  improve 
education  and  provide  safe  schools.  Other  proposals  that 
would  have  continued  this  trend  were  introduced,  but  not 
enacted,  in  the  General  Assembly's  extra  session  on  crime 
in  early  1994,  and  these  ideas  may  surface  again.  Several 
bills  dealt  with  alternative  schools  for  children  who  are 
disruptive  or  at  risk  of  academic  failure  in  the  regular 
classroom,  students  with  learning  and  behavioral  disabili- 
ties, and  students  with  violent  behavior."  Under  one  or 
more  bills,  alternative  schools  were  directed  to  increase 
student  and  parent  involvement  in  decision  making;  em- 
phasize individualized  instruction,  flexible  scheduling, 
personalization,  caring,  cooperation,  and  acceptance  to 
each  student;  and  operate  with  a  staff  trained  in  different 
learning  styles  and  positive  discipline  techniques. 

Another  bill  was  designed  to  provide  school  and  fam- 
ily assistance  to  sUidents  who  are  not  achieving  at  their  full 


94.  G.S.  1 15C-238.30. 

95.  G.S.  I15C-238.31. 

96.  Other  examples  include  the  requirement  that  school  units  partici- 
pating in  the  Outcome-Based  Education  Program  involve  parents  and  guard- 
ians in  a  student's  selection  of  high  school  completion  options.  G.S. 
1 15C-238. 14(4).  Each  unit  identified  as  a  low-performing  school  unit  by  the 
State  Board  of  Education  must  notify  parents  that  the  state  board  has  found 
that  ( 1 )  student  performance  measures  in  the  unit  are  substantially  below 
those  reported  by  other  units  in  the  state.  (2)  student  performance  measures 
in  the  unit  are  substantially  below  those  reported  for  other  units  in  the  state 
with  similar  demographic  characteristics,  or  (3)  student  dropout  rates  are 
substantially  higher  than  the  average  statewide  rate.  G.S.  1 15C-64.3. 

97.  HR  181.  HR  219.  S  42.  S  172. 


potential  due  to  educational  neglect  and  to  suidents  who  are 
at  risk  of  academic  failure.'^*  Families  would  have  opportu- 
nities to  participate  in  discussions  of  how  to  assist  the  stu- 
dent and  to  develop  an  education  plan,  which  could  include 
adjustment  of  the  school  program,  supplemental  school 
services,  the  appointment  of  an  adult  volunteer  to  work 
with  the  student,  and  instruction  for  the  parent. 

Conclusion 

There  is  no  public  disagreement  about  the  most  fun- 
damental assumption  of  special  education;  all  children  can 
learn.  But  the  system  of  special  education  created  by  stat- 
ute is  under  increased  scrutiny.  Secretary  of  Education 
Richard  S.  Riley  recently  asked,  "Could  it  be  that  in  our 
anempt  to  do  good — offering  pullout  programs  and 
overlabeling  students  into  special  education  classes — we 
have  contributed  in  some  significant  way  to  a  sense  of 
classification  . . .  that  tells  these  young  people  early  on  that 
they  will  not  make  it  in  life,  so  why  even  try?'"''' 

At  the  same  time  those  concerned  with  improving 
regular  education  are  recognizing  the  value  of  special 
educadon  principles.  Every  child  has  strengths  and  weak- 
nesses and  unique  needs  that  should  be  taken  into  account 
in  considering  how  and  what  to  teach.  Collaboration 
among  professionals  within  the  school  system,  with  other 
agencies,  and  especially  with  parents  should  help  smdents 
learn  more. 

Perhaps  the  lines  between  special  and  regular  edu- 
cation will  blur,  not  only  in  the  way  children  ai-e  educated 
but  also  in  the  requirements  of  the  law.  Perhaps  regular 
education  programs  can  adopt  the  best  elements  of  spe- 
cial education  without  adopting  a  maze  of  regulations,  and 
perhaps  special  education  can  become  less  of  a  separate 
system.  Perhaps  there  will  be  more  cooperation  among 
home,  school,  and  community.  Certainly  the  discussion  of 
how  best  to  improve  the  educational  opportunities  we 
offer  all  our  children  will  continue.  ■ 


98.  S  138. 

99.  Secretary  Riley  made  this  remark  as  part  of  his  State  of  Educa- 
tion speech  in  February  1994.  Lynda  Richardson.  "'Minority  Students  Lan- 
guish in  Special  Education  System,"  New  York  Times.  April  6,  1994,  B8. 


Minority-  and  Women-Owned  Business 
Programs  for  Local  School  Units 


by  Fray  da  S.  Bluestein 


MANY  LOCAL  AND  STATE  GOVERNMENTS  have  established 
programs  to  increase  the  number  of  government  contracts 
awarded  to  minority-  and  women-owned  business  enter- 
prises (MAVBEs)  based  on  the  concern  that  these  busi- 
nesses have  historically  been  underutilized.  The  North 
Carolina  General  Assembly  has  established  several  re- 
quirements with  respect  to  MAVBEs  that  affect  govern- 
ment contracts,  including  those  awarded  by  local  school 
administrative  units.  However.  MAVBE  programs  have 
been  challenged  on  constitutional  and  other  grounds  in 
both  state  and  federal  courts.  This  article  will  answer  some 
of  the  questions  local  school  officials  may  have  about 
North  Carolina  MAVBE  programs  as  they  relate  to  school 
contracting. 

In  discussing  MAVBE  requirements  for  school  con- 
tracting, an  overview  of  the  legal  framework  governing 
school  contracting  procedures  may  be  helpful.  Local 
school  units  are  subject  to  different  legal  requirements  for 
construction  contracting  and  for  purchasing.'  For  construc- 
tion, schools  are  subject  to  the  provisions  of  Article  8  of 
Chapter  143  of  the  North  Carolina  General  Statutes  (here- 
inafter G.S.),  as  are  other  units  of  local  government.  How- 
ever, schools  are  required  to  purchase  all  supplies,  materials, 
and  equipment  through  the  State  Department  of  Adminis- 
tration, and  for  these  purchase  contracts  schools  are  gov- 
erned by  the  provisions  contained  in  Article  3  of  Chapter 


The  author  is  an  Institute  of  Government  taculi\  iiieiiibLr  « hose  spe- 
cialties include  local  government  contracting.  This  niiilc  is  ,i  revised  ver- 
sion of  one  that  was  published  originally  in  Poinilm  („iv,'iiiimiii  s9  (Spring 
1994)  under  the  title,  "Local  Government  Minority-  and  Women-Owned 
Business  Programs." 

I.  For  a  summary  of  these  requirements,  see  Frayda  S.  Bluestein. 
"North  Carolina's  'Lowest  Responsible  Bidder"  Standard  for  Awarding 
School  Construction  and  Repair  Contracts."  Srhaol  Ltiw  Bullei 
1992):  8. 


143.-  Thus  there  are  separate  statutory  provisions  regai-ding 
MAVBEs  that  apply  to  schools  depending  on  whether  a 
contract  involves  building  construction  or  a  purchase. 

Question  1:  Are  North  Carolina  local  school  adminis- 
trative units  required  to  have  programs  that  encourage 
participation  by  MAVBEs  in  public  contracts? 

Answer:  Yes,  but  only  when  a  board  of  education  will 
be  awarding  contracts  for  building  projects  for  which 
the  cost  of  the  entire  job  exceeds  $100,000.  Reporting 
requirements  also  exist  for  purchase  of  supplies,  mate- 
rials, and  equipment. 

G.S.  143-128  sets  specification  requirements  for  con- 
struction or  repair  contracts  involving  buildings  and  esti- 
mated to  cost  more  than  $100,000.  In  1989  the  North 
Carolina  General  Assembly  amended  the  statute  to  add  an 
MAVBE  program  requirement.  The  statute  by  its  explicit 
terms  applies  only  to  contracts  awarded  by  the  state,  cit- 
ies, and  counties,  although  school  systems  and  other  units 
of  local  government  also  generally  have  considered  them- 
selves bound  by  its  requirements.  Thus  there  is  an  MAVBE 
requirement  for  these  entities  but  only  for  contracts  within 
the  scope  of  G.S.  143-128. 

In  addition,  G.S.  143-48  establishes  a  state  policy  to 
"encourage  and  promote  the  use  of  small,  minority,  physi- 
cally handicapped  and  women  contractors"  and  requires 
school  units  and  state  agencies  to  cooperate  with  the  De- 
partment of  Administration  to  encourage  the  use  of  these 
contractors.  Specifically,  that  statute  establishes  reporting 
requirements  as  described  more  fully  below. 


1}  (Fall 


2.  See  G.S.  ll5C-522(a). 
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Question  2:  What  are  local  school  administrative  units 
required  to  do  with  respect  to  MAVBEs  for  purchase 
contracts? 

Answer:  For  purchase  contracts,  schools  must  submit 
reports  to  the  Department  of  Administration  on  the 
percentage  of  bids  received  from  and  awarded  to  cer- 
tain contractors,  including  MAVBEs  and  other  speci- 
fied categories  of  contractors. 

School  units  are  required  to  report  annually  to  the  De- 
partment of  Administration  the  percentage  of  purchases  of 
goods  and  services  made  from  and  the  percentage  of 
bids  received  from  { 1 )  minority-owned  businesses.  (2)  fe- 
male-owned businesses,  (3)  disabled-owned  businesses, 
and  (4)  disabled  business  enterprises.'  To  qualify  in  one 
of  the  first  three  categories,  a  business  must  be  at  least  5 1 
percent  owned  by  one  or  more  persons  in  the  category,  and 
the  management  and  daily  business  operations  must  be 
controlled  by  the  person(s)  in  the  category  who  own  it.^ 
These  qualifications  are  intended  to  limit  the  program  to 
genuine  MAVBEs. 

The  statute  defines  a  "disabled  person"  as  a  "handi- 
capped penson"  as  defined  in  G.S.  168A-3.'  A  disabled 
business  enterprise  is  a  nonprofit  entity  whose  main  pur- 
pose is  to  provide  ongoing  habilitation,  rehabilitafion,  in- 
dependent living,  and  competidve  employment  for  persons 
with  disabilities  through  supported  employment  sites  or 
businesses  operated  to  provide  training  and  employment 
and  competitive  wages.*  The  Department  of  Administra- 
tion has  established  fomis  and  procedures  for  obtaining  the 
required  reports  from  the  local  school  units,  and  it  must 
report  the  data  annually  to  the  General  Assembly. 

Question  3:  What  are  local  school  units  required  to  do 
with  respect  to  MAVBEs  for  construction  contracts? 

Answer:  For  major  building  construction  and  repair 
contracts,  the  school  boards  must  adopt  a  percentage 
goal  for  MAVBE  participation  in  covered  contracts 
and  establish  guidelines  to  ensure  "good  faith  efforts" 
in  recruiting  and  selecting  MAVBEs. 


Under  G.S.  143-128  for  building  construction  or  re-  ,  , 
pair  contracts  costing  more  than  $  1 00,000,  the  board  must  (  I 
first  provide  notice  and  a  public  hearing  and  then  adopt  an 
"appropriate  verifiable  percentage  goal"  for  participation 
by  MAVBEs  in  the  total  value  of  the  work  for  contracts 
awarded  under  the  statute.^  The  statute  can  be  interpreted 
to  require  that  the  goal  be  a  percentage  oi  a.  particular  con- 
tract, of  particular  A.7>/f/5  of  contracts  (plumbing,  electrical, 
general,  HVAC — heating,  ventilation,  and  air  condition- 
ing), or  of  all  contracts  awarded  over  a  particular  time 
period.  Goals  related  to  particular  contracts  or  kinds  of 
contracts  probably  are  more  reasonable  than  goals  set  for 
overall  contracting,  because  the  availability  of  MAVBEs 
varies  for  different  kinds  of  work. 

The  statutory  term  for  MAVBEs  is  "minority-owned 
business,"  defined  in  the  statute  as  a  business  that  is  at  least 
5 1  percent  owned  as  well  as  managed  and  controlled  in  its 
daily  operations  by  "one  or  more  minority  persons."  The 
statute  defines  minorities  as  blacks,  Hispanics,  Asian 
Americans,  American  Indians.  Alaskan  Natives,  and 
women.  A  woman-owned  business  is  a  minority-owned 
business  under  this  statute.  Goals  may  be  established  for 
each  group  or  for  MAVBEs  collectively. 

Once  the  goal  has  been  established,  the  unit  must 
adopt  written  guidelines  specifying  the  actions  that  will  / 
be  taken  to  ensure  a  good  faith  effort  in  the  recruiting 
and  selection  of  MAVBEs  for  participation  in  contracts 
awarded  under  the  statute.  The  statute  does  not  require 
that  the  percentage  goal  actually  be  met,  only  that  guide- 
lines be  established  to  ensure  a  good  faith  effort.  In  the 
case  of  a  single-prime  contract  (a  single  contract  between 
the  unit  and  a  general  contractor  who  subcontracts  with 
other  contractors),  the  general  contractor  must  make 
good  faith  efforts  when  subcontracting  work  and  must 
document  those  efforts  to  the  awarding  authority.**  For 
multi-prime  contracts  (separate  contracts  between  the 
unit  and  contractors  for  general,  HVAC,  plumbing,  and 
electrical  work),  the  good  faith  effort  requirement  falls 
upon  the  unit  itself  and  also  can  be  interpreted  to  require 
multi-prime  contractors  to  make  good  faith  efforts  in 
contracts  with  subcontractors  and  suppliers." 


3.  G.S.  143-48(b). 

4.  G.S.  143-48(b)(l).  The  statute  also  provides  that  a  female  or  a  dis- 
abled person  is  not  a  minority  unless  the  person  is  also  a  member  of  one  of 
the  minority  groups  described  in  G.S.  143-128(2)(a)-(d).  Presumably  a  "mi- 
nority" under  G.S.  143-48  is  defined  the  same  way  as  in  G.S.  143- 
128(c)(2)(aHd)  (see  discussion  under  Question  3). 

5.  G.S.  143-48(b)(3). 

6.  G.S.  143-128(b)(la). 


7.  The  statute  establishes  a  10  percent  goal  for  construction  contracts 
awarded  by  the  state. 

8.  The  extent  to  which  an  MAVBE  bidding  on  a  project  can  count 
his  or  her  own  status  toward  the  goal  varies  among  programs.  For  example, 
a  minority-owned  single-prime  contractor  who  contracts  out  40  percent  of 
the  work  might  not  be  considered  a  100  percent  minority  contract.  The  legal 
significance  of  counting  an  MAVBE  bidder's  status  is  discussed  in  the  an- 
swer to  Question  6. 

9.  The  statute  is  written  in  the  passive,  placing  the  burden  on  the  unit 
to  specify  actions  that  "will  be  taken,"  hut  it  does  not  specify  by  whom.  See 
G.S.  I43-I28(c)(3). 
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Question  4:  What  constitutes  good  faith  efforts? 

Answer:  The  statute  does  not  define  "good  faith  ef- 
forts" but  leaves  to  the  awarding  authority  the  respon- 
sibility for  developing  guidelines  to  ensure  that  good 
faith  efforts  will  be  made. 

Guidelines  adopted  under  the  statute  include  steps  to 
be  tais^en  by  the  unit  and  by  contractors.  Steps  for  the  lo- 
cal school  unit  typically  include 

•  obtaining,  maintaining,  and  publishing  for  bid- 
ders a  current  list  of  available  MAVBEs  along 
with  their  areas  of  work; 

•  publicizing  contracting  opportunities  in  trade  as- 
sociation and  minority  focus  media; 

•  notifying  MAVBEs  of  contracting  opportunities; 

•  reviewing  projects  during  the  design  stage  to  de- 
termine the  feasibility  of  dividing  contracts  to  in- 
crease opportunities  for  MAVBE  bidders; 

•  holding  prebid  conferences  and  informational 
sessions  regarding  the  unit's  contracting  process 
and  MAVBE  program: 

•  designating  a  contact  person  u  ithin  the  unit  for 
MAVBEs; 

•  certifying  MAVBEs  (see  Question  10);  and 

•  evaluating  and  enforcing  good  faith  effort  re- 
quirements of  prime  contractors. 

For  prime  contractors  the  steps  typically  include 

•  soliciting  bids  for  subcontracts  from  MAVBEs; 

•  advertising  the  availability  of  subcontracting 
work  in  minority  focus  media; 

•  making  proinpt  payment  to  contractors; 

•  reducing  retainage  (payments  withheld  under  the 
contract  pending  satisfactory  completion)  to  ease 
cash  flow  difficulties;  and 

•  providing  documentation  of  good  faith  efforts 
with  bids. 

The  statute  gives  no  guidance  to  local  units  on  the 
question  of  what  efforts  are  sufficient  under  the  statute. 
This  issue  is  discussed  further  in  the  answers  to  the  next 
two  questions. 

Question  5:  How  does  the  good  faith  effort  require- 
ment fit  in  with  the  requirement  to  award  contracts  to 
the  "lowest  responsible  bidder"? 

Answer:  The  board  of  education  must  still  award 
construction  contracts  to  the  lowest  responsible  bid- 
der. The  statute  implies,  however,  that  a  bid  from  a 


contractor  who  fails  to  make  the  good  faith  effort  is  not 
a  responsive  bid  and  thus  is  not  eligible  for  award. 

The  last  paragraph  of  G.S.  143-128  states  that  noth- 
ing in  the  statute  requires  contractors  or  awarding  au- 
thorities to  award  contracts  to  or  make  purchases  from 
MAVBEs  that  do  not  submit  the  lowest  responsible  bids. 
That  paragraph  also  states  that  contracts  are  to  be 
awarded  without  regard  to  race,  religion,  color,  creed, 
national  origin,  sex,  age,  or  handicapping  condition. 
Thus  the  MAVBE  requirement  does  not  modify  the  basic 
standard  for  awarding  contracts. 

The  statute  does  not  explicitly  state  what  is  to  happen 
if  a  contractor  fails  to  make  any  efforts  or  if  the  local  school 
unit  concludes  that  the  efforts  are  insufficient.  The  statute 
requires  contractors  to  document  to  the  local  government 
actions  taken  to  ensure  good  faith  efforts.  Local  units  gen- 
erally require  bidders  to  complete  and  submit  with  their 
bids  a  certificate  or  affidavit  delineating  their  efforts.'" 

Most  local  units  have  interpreted  submission  of  this 
documentation  as  an  element  of  responsiveness,"  and  they 
state  in  their  specifications  that  bids  may  be  rejected  for 
failure  to  submit  the  documentation.  This  interpretation 
seems  reasonable,  because  the  statute  requires  the  unit  to 
establish  guidelines  to  ensure  that  a  good  faith  effort  is 
made.  If  the  unit  does  not  have  the  authority  to  enforce 
those  guidelines  by  rejecting  bidders  who  fail  to  comply, 
the  good  faith  efforts  requirement  would  become  volun- 
tary. On  the  other  hand,  a  disappointed  bidder  who  does 
not  comply  with  the  MAVBE  guidelines  might  argue  that 
if  the  unit  rejects  his  or  her  bid,  it  will  violate  the  require- 
ment in  the  statute  that  contracts  be  awarded  without  re- 
gard to  race  or  sex. 

On  balance,  it  seems  most  reasonable  to  assume 
that  local  school  units  have  the  authority  to  reject  bids 
that  do  not  comply  with  the  MAVBE  guidelines  and  that 
such  bids  are  simply  not  eligible  for  award.  In  addition, 
since  the  statute  requires  a  good  faith  effort  and  not  at- 
tainment of  the  goal,  as  long  as  all  contractors  comply 
with  the  MAVBE  program  guidelines,  even  if  one  con- 
tractor obtains  a  higher  MAVBE  participation  than  the 
lowest  responsible  bidder,  the  award  must  be  made  to  the 
lowest  responsible  bidder — not  the  one  with  the  highest 
MAVBE  participation. 


10.  In  some  case.s  the  documentation  is  requested  only  after  the  bids 
are  opened  and  then  only  from  the  apparent  low  bidder. 

1 1.  A  responsive  bid  is  one  that  conforms  substantially  with  the  speci- 
fications. Professional  Food  .Services  Management.  Inc.  v.  North  Carolina 
Dept.  of  Admin.,  109  N.C.  App.  265,  269.  426  S.E.2d  447.  450  (199.^).  The 
determination  of  responsiveness  follows  the  bid  opening,  and  nonresponsive 
bids  are  not  eligible  for  award. 
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Question  6:  Is  North  Carolina's  MAYBE  goals  pro- 
gram constitutional? 

Answer:  No  court  has  decided  the  issue,  but  it  seems 
likely  that  contract  award  decisions  under  G.S.  143- 
128's  MAVBE  requirements,  if  challenged,  would  re- 
ceive strict  scrutiny  by  a  court. 

In  1989  the  United  States  Supreme  Court  held  that 
the  city  of  Richmond's  minority  business  enterprise  pro- 
gram violated  the  Equal  Protection  Clause  of  the  United 
States  Constitution,  because  it  discriminated  against  non- 
minority  contractors.'-  The  program  required  nonminority 
contractors  to  subcontract  at  least  30  percent  of  the  dollar 
amount  of  contracts  to  minority-owned  businesses.  The 
Court  rejected  the  city's  argument  that  the  discrimination 
was  for  a  "benign"  purpose — to  remedy  past  discrimina- 
tion— and  held  that  any  kind  of  racial  discrimination  is 
subject  to  "strict  scrutiny"  under  the  Constitution.  As  such 
it  must  be  justified  by  a  compelling  goveminental  puipose 
and  be  narrowly  tailored,  both  in  its  scope  and  duration, 
to  accomplish  that  purpose. 

The  Court  held  that  the  city  could  not  rely  on  general 
societal  discrimination  as  a  justification  for  its  program. 
The  city  would  have  to  show  that  the  city  itself  had  dis- 
criminated in  awarding  contracts  in  the  past  (or  had  been 
a  passive  participant  in  a  discriminatory  contracting  indus- 
try )  and  that  there  was  a  market  of  qualified  minority  con- 
tractors who  had  been  denied  contracts  because  of  that 
discrimination.  Tlie  Constitution  requires  specific  evidence 
of  past  discrimination,  along  with  a  program  narrowly  tai- 
lored to  remedy  the  discrimination. 

The  court  invoked  strict  scrutiny  in  the  Richmond 
case  because  Richmond's  program  treated  contractors 
differently  on  the  basis  of  their  race.  North  Carolina's  pro- 
gram is  not  a  quota  or  set-aside  in  the  same  sense  that 
Richmond's  was,  and  it  does  not  expUcitly  create  a  pref- 
erence for  one  group  of  contractors  over  another.  The 
good  faith  effort  requirement,  on  its  face,  applies  equally 
to  all  who  compete  for  public  contracts.  As  such  it  could 
be  argued  that  it  is  not  race-based  and  therefore  not  sub- 
ject to  strict  scrutiny.  While  there  is  no  case  evaluating  an 
MAVBE  law  exactly  like  North  Carolina's,  a  few  courts 
evaluating  similar  programs  have  suggested  that  a  less  ex- 
acting degree  of  scrufiny  should  apply  to  such  programs." 


Nonetheless  the  majority  of  courts  deciding  cases  after  ^#—1 
Richmond's  have  applied  strict  scrutiny  when  reviewing  (  f 
a  variety  of  MAVBE  programs,  including  some  that  func- 
tion essentially  like  North  Carolina's.'^  In  the  most  recent 
U.S.  Supreme  Court  case  on  the  subject,  which  addressed 
the  question  of  whether  a  contractors'  association  has 
standing  to  challenge  MAVBE  prograins,  the  Court  held 
that  an  MAVBE  program  discriminates  on  the  basis  of 
race  if  it  creates  any  different  requirements  for  nonminor- 
ity and  minority  businesses  in  their  efforts  to  bid  on  pub- 
lic contracts." 

So,  does  North  Carolina's  requirement  discriminate 
on  the  basis  of  race  in  a  way  that  would  invoke  strict  scru- 
tiny? Suppose  a  contractor's  bid  is  rejected  because  the 
contractor  failed  to  make  sufficient  good  faith  efforts.  The 
contractor,  arguing  that  the  rejection  was  unconstitutional, 
probably  could  demonstrate  that  the  rejection  was  caused 
by  a  program  designed  to  promote  MAVBEs.  But  is  that 
demonstration  sufficient  to  prove  that  the  program  is  race- 
based?  After  all,  the  requirements  apply  to  all  contractors. 

The  answer  may  well  be  that  the  program  is  suffi- 
ciently race-based  to  invoke  strict  scrutiny,  because  mi- 
nority and  women  bidders  usually  are  entitled  to  use  their 
own  status  toward  safisfaction  of  the  good  faith  effort  re- 
quirement. As  such  it  can  be  argued  that  minority  and  ^  ' 
women  bidders  are  treated  differently  from  white  male 
bidders  in  a  way  that  triggers  strict  scrutiny.'"  Indeed,  it 
would  seem  odd  not  to  allow  MAVBEs  to  use  their  own 
status  in  bidding  under  a  program  designed  to  increase 
participation  by  just  such  firms.  A  recent  federal  court  de- 
cision noted  a  difficulty  inherent  in  this  result,  but  ulti- 
mately the  court  was  restrained  by  the  precedent  established 
in  the  Richmond  case.  The  court  stated: 


12.  City  of  Rictimond  v.  J.  A.  Croson  Co.,  488  U.S.  469  (1989).  See 
A.  Fleming  Bell.  II.  "City  of  Richmond  v.  J.  A.  Croson  Co.;  The  Decision 
and  Some  of  Its  Implications."  Scliool  Law  Bulletin  20  (Fall  1989):  22. 

13.  Contractors  Ass'n  of  Eastern  Pennsylvania  v.  Philadelphia,  945 
F.2d  1260.  1268  (3d  Cir.  1991)  (Higginbotham,  J.,  concurring);  Concrete 
Works  of  Colorado  v.  Denver,  823  F.  Supp.  821  (D.  Colo.,  1993). 


14.  See  Contractors  Ass'n  v.  City  of  Philadelphia,  6  F.3d  990  (3d  Cir. 
1993)  (applying  strict  scrutiny  to  the  racial  component  of  the  program,  in- 
termediate scrutiny  to  the  women-owned  business  component,  and  minimal 
scrutiny — the  "rational  relationship  test" — to  the  handicapped-owned  busi- 
ness component);  Associated  General  Contractors  of  California  v.  Coalition 
for  Economic  Equity.  950  F.2d  1401  (9th  Cir.  1991).  cert,  denied.  1 12  S.  Ct. 
1670  (1992);  Coral  Construction  Co.  v.  King  County.  941  F.2d  910  (9th  Cir. 
1991).  cert,  denied.  112  S.  Ct.  875  (1992);  Cone  Corp.  v.  Hillsborough 
County.  908  F.2d  908  ( 1 1th  Cir.).  cert,  denied.  498  U.S.  983  (1990);  Asso- 
ciated General  Contractors  of  Connecticut  v.  City  of  New  Haven.  791  F. 
Supp.  941  (D.  Conn.  1992). 

1 5.  Northeastern  Florida  Chapter  of  AGC  v.  City  of  Jacksonville.  1 1 3 
S.  Ct.  2297  (1993)  (holding  that  the  association  has  standing  even  without 
showing  that  any  particular  contractor  was  denied  a  contract,  because  the 
association  demonstrated  that  the  program  prevents  minority  and  nonminor- 
ity contractors  from  competing  on  an  equal  basis). 

16.  See  Cone  Corp.  v.  Florida.  5  F.3d  1397  (1  Ith  Cir.  1993)  (holding 
that  because  the  percentage  requirement  was  decreased  for  minority  contrac- 
tors who  do  more  than  50  percent  of  their  own  work,  the  program  was  sub- 
ject to  strict  scrutiny). 
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)  Although  we  beliese  that  any  affirmative  action  pro- 

gram which  essentially  forbids  a  beneficiary  from  accept- 
ing its  benefits  would  be  a  meaningless  program,  it 
appears  that  by  employing  the  "race-conscious"  standard, 
the  [Richmond]  court  meant  for  strict  scrutiny  to  be  ap- 
plied to  nearly  all  affirmative  action." 

Thus,  depending  on  how  the  program  is  implemented,  de- 
veloping case  law  in  this  area  suggests  that  MAVBE 
programs  under  G.S.  143-128  may  be  subject  to  strict 
scrutiny. 

At  least  two  lawsuits  have  challenged  the  validity 
of  MAVBE  programs  in  North  Carolina  on  constitutional 
and  other  grounds.  One  was  filed  against  the  Raleigh- 
Durham  Airport  Authority  and  the  other  against  the  State 
Department  of  Transportation  (DOT).'^  In  both  cases 
contractors  alleged  that  the  contracting  authority  rejected 
bids  for  failure  to  make  sufficient  good  faith  efforts  to 
meet  the  MAVBE  goal.  The  Aiiport  Authority  case  was 
settled  out  of  court.  The  court  of  appeals  recently  ruled 
in  the  DOT  case,  but  the  decision  does  not  directly  ad- 
dress the  constitutionality  of  the  goals  program.'''  Both  of 
the  jurisdictions  involved  in  these  lawsuits  have  since 
conducted  disparity  studies. 

^  Question  7:  How  can  local  school  administrative  units 
implement  the  MAVBF:  goals  requirement  and  at  the 
same  time  satisfy  the  requirements  of  the  Constitution? 

Answer:  If  the  requirements  of  G.S.  143-128  are  con- 
sidered race-hased  and  subject  to  strict  scrutiny,  they 
cannot  be  implemented  constitutionally  unless  they  are 
supported  by  evidence  of  past  discrimination  and  are 
narrowly  tailored  to  remedy  that  discrimination. 

State  and  local  governments  throughout  the  country 
have  conducted  disparity  studies  (discussed  in  more  de- 
tail below)  to  establish  the  factual  and  legal  support  for 
MAVBE  programs  as  required  in  the  Richmond  case  and 
its  progeny.  No  comprehensive  study  was  done  before  the 
enactment  of  North  Carolina's  MAVBE  statute  although 
several  local  jurisdictions  and  several  state  agencies  have 


17.  Concrete  Works  of  Colorado.  823  F.  Supp.  at  8.30. 

18.  WatcoCorp.  v.  Raleigh-Durham  Airport  Authority.  No.  92-CVS- 
(W656  (Wake  County  Super.  Ct.  Hied  Sept.  16,  1992)  (settled  out  of  coun); 
Dickerson  Carolina.  Inc.  v.  Harrelson.  No.  93-10SC296  (N.C.  Ct.  App.  May 
17,  1994). 

19.  The  court  held  ( 1)  that  the  plaintiff's  equal  protection  claim  is 
moot  because  the  department  suspended  and  then  modified  the  challenged 
program  after  conducting  a  disparity  study,  and  (2)  the  defendants  cannot  be 
sued  in  their  official  capacity  under  42  U.S.C.  §  1983  and  are  entitled  to 
qualified  immunity  from  individual  liability  for  complying  with  a  "presump- 
tively valid  state  statute."  Dickerson.  slip  op.  at  12-13. 


since  contracted  for  studies  individually.-"  Most  North 
Carolina  contracting  entities  have  relied  on  the  presump- 
tive validity  of  the  statute  and  have  implemented  MAVBE 
programs  without  additional  support.  Indeed,  the  court  of 
appeals  in  the  DOT  lawsuit,  discussed  above,  held  that  the 
statute  was  "presumptively  valid"  and  that  the  individual 
officials  who  were  named  as  defendants  were  not  liable, 
under  the  doctrine  of  qualified  immunity,  for  implement- 
ing it.-'  However,  as  the  cases  develop  in  this  area  of  law, 
officials  may  lose  the  protection  of  qualified  immunity  if 
a  court  finds  that  the  program  is  unconstitutional  under 
clearly  established  law.-- 

Some  units,  aware  of  potential  constitutional  chal- 
lenges, have  treated  the  MAVBE  requirements  as  volun- 
tar)'  and  have  refrained  from  rejecting  bids  that  either  do  not 
contain  evidence  of  a  good  faith  effort  or  that  demonstrate 
only  minimal  or  pro  forma  compliance.  This  approach  may 
avoid  a  con.stitutional  challenge,  but  it  also  may  diminish 
the  effectiveness  of  the  program. 

Question  8:  What  are  disparity  studies,  and  are  local 
school  units  required  to  have  them? 

Answer:  Disparity  studies  are  designed  to  document 
any  pa.st  discrimination  in  the  awarding  of  contracts  by 
a  particular  jurisdiction  as  well  as  in  the  industry  in 
general.  Local  school  units  are  not  required  to  have 
them,  but  they  may  serve  to  support  the  constitutional- 
ity of  a  local  unit's  MAVBE  program. 

Disparity  studies  have  developed  out  of  the  Rich- 
mond decision  as  the  mechanism  for  complying  with  the 
requirements  of  strict  scrutiny.  They  are  intended  to  es- 
tablish the  factual  evidence  of  past  discrimination  that 
supports  the  local  unit's  prograin  to  increase  MAVBE  par- 
ticipation. If  a  local  unit's  MAVBE  program  is  challenged 
on  constitutional  grounds,  and  if  a  court  determines  that 
the  program  is  race-based,  then  the  program  must  be  sup- 
ported by  evidence  of  past  discriinination  in  order  to  with- 
stand strict  scrutiny. 

Greatly  simplified,  a  disparity  study  evaluates  the  past 
contracting  practices  of  a  governmental  unit  that  proposes 
to  implement  an  MAVBE  program,  the  market  area  from 
which  the  contractors  doing  business  with  the  unit  are 


20.  Units  that  have  completed  disparity  studies  include  Durham  (city 
and  county).  Greensboro,  Charlotte.  Asheville,  Raleigh-Durham  Airport 
Authority,  and  the  State  Department  of  Transportation.  A  disparity  study  for 
the  State  Department  of  Administration  is  currently  under  way. 

21.  Dickerson,  slip  op.  at  12-13. 

22.  See  Harlow  v.  Fitzgerald.  457  U.S.  800  (1982). 
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drawn,  and  the  availability  of  qualified  MAVBE  contrac- 
tors within  that  market  area  in  the  trades  used  by  the  unit. 
The  study  then  analyzes  whether  there  is  a  statistically  sig- 
nificant disparity  between  the  fimis  available  to  and  those 
used  by  the  contracting  unit.  Such  a  disparity  is  evidence 
of  discrimination.  A  disparity  study  also  evaluates  anec- 
dotal evidence  of  discrimination  in  the  trades  generally 
to  detemiine  if  the  unit  was  a  passive  participant  in 
industrywide  discrimination.  Evidence  may  be  drawn  from 
census  data,  the  records  of  the  unit  being  studied,  federal 
studies,  public  hearings,  surveys,  and  interviews. 

A  number  of  private  consulting  firms  have  developed 
expertise  in  conducting  disparity  studies.  These  sUidies  can 
be  costly  (ranging  from  $50,000  to  hundreds  of  thousands 
of  dollars,  depending  on  the  size  of  the  unit),  time  consum- 
ing, and  demanding  for  local  government  staff.  For  ex- 
ample, assembling  the  unit's  past  contracting  records  can 
be  difficult,  and  quite  often  those  records  do  not  identify 
the  race  or  sex  of  the  contractor.  In  addition,  it  can  be  an 
uncomfortable  experience  for  a  unit's  officials  and  em- 
ployees, and  for  the  community  as  a  whole,  to  oversee 
documentation  of  past  discrimination  within  the  jurisdic- 
tion. Another  problem  with  the  analysis  of  disparity  is  the 
inability  to  document  discrimination  that  may  have  pre- 
vented minority  businesses  from  coming  into  existence: 
that  is,  to  account  for  the  lack  of  available  MAVBEs  in  the 
market  being  studied.  It  is  also  difficult  to  develop  mean- 
ingful data  for  newly  created  entities,  such  as  a  recently 
merged  school  system. 

It  seems  clear  that  not  all  disparity  studies  will  sat- 
isfy the  requirements  of  the  Richmond  case,  but  a  few 
studies  that  have  been  reviewed  in  the  federal  courts  have 
met  with  approval.-'  Indeed  in  a  recent  U.S.  Supreme 
Court  case.  Justice  O'Connor  (the  author  of  the  plurality 
opinion  in  the  Richmond  case),  dissenting  from  the  major- 
ity opinion,  noted  with  approval  the  use  of  disparity  stud- 
ies and  other  efforts  taken  by  the  city  of  Jacksonville, 
Florida,  to  satisfy  the  requirements  enunciated  in  the  Rich- 
mond case.-^ 

Question  9:  Can  a  local  government  rely  on  a  disparity 
study  conducted  by  a  nearby  unit? 

Answer:  It  is  unlikely  that  a  unit  could  rely  solely  on 
another  unit's  disparity  study  to  support  a  race-based 
MAVBE  program. 


One  federal  appellate  court  in  another  jurisdiction 
approved  a  county's  use  of  evidence  from  a  city  and  other  ( 
units  having  coterminous  boundaries  with  the  county  but 
not  evidence  from  an  adjacent  county.-'  The  county  in  that 
case  also  developed  evidence  of  its  own,  however.  To  jus- 
tify its  need  for  an  MAVBE  program  and  also  to  show  that 
the  program  is  narrowly  tailored,  a  contracting  unit  must 
present  evidence  about  fimis  seeking  work  with  rliat  unit 
as  well  as  the  contracting  practices  of  the  unit.  These  re- 
quirements cannot  be  met  by  using  another  unit's  smdy. 

The  North  Carolina  Department  of  Administration 
has  contracted  with  a  consultant  to  conduct  a  disparity 
study  of  contracting  by  state  agencies  (other  than  DOT). 
The  study  will  include  local  school  units  to  the  extent  that 
they  purchase  through  the  Department  of  Administration. 
However,  this  study  will  not  analyze  school  construction 
contracts  or  other  contracts  subject  solely  to  local  proce- 
dures. Consequently,  although  the  statewide  study  may 
provide  some  useful  information  about  the  market  and  use 
of  MAVBEs  by  local  school  units,  it  will  probably  not  pro- 
vide sufficient  legal  support  for  local  MAVBE  programs 
in  the  event  that  any  such  program  is  challenged  on  con- 
stitutional grounds  and  strict  scrutiny  is  applied. 


23.  See  AGC  of  California,  Inc.  v.  City  and  County  of  San  Francisco, 
950  F.2d  1401  (9th  Cir.  1991):  Concrete  Works  of  Colorado.  823  F.  Supp. 
at  821. 

24.  Northeastern  Florida  Chapter  of  AGC  v.  City  of  Jacksonville.  1 13 
S.  Ct.  at  2307-8  (1993)  (O'Connor,  J.,  dissenting). 


Question  10:  Is  there  a  requirement  that  MAVBEs  be 
certified? 

Answer:  No.  but  the  statute  implicitly  authorizes  cer- 
tification as  a  method  of  carrying  out  the  statutory 
mandate. 

Some  local  units  and  state  agencies  have  established 
certification  programs  to  identify  MAVBEs  that  fall  within 
the  definition  under  the  statute.  Under  most  certification 
programs,  MAVBEs  are  required  to  provide  infonnation 
about  the  ownership  and  operation  of  the  business  so  that 
contractors  and  the  unit  can  ensure  that  the  business  legiti- 
mately qualifies  as  an  MAVBE.  MAVBEs  that  do  not 
quahfy  or  do  not  wish  to  become  certified  are  still  free,  of 
course,  to  submit  bids  to  general  contractors  and  to  the  unit 
without  being  identified  as  MAVBEs. 

There  are  advantages  and  disadvantages  to  certifi- 
cation programs.  Certification  can  help  guard  against 
fraud  and  can  generate  an  up-to-date  source  of  available 
MAVBEs.  The  process  of  certification,  however,  adds  to 
the  effort  of  contracting  for  MAVBEs.  sometimes  requir- 
ing them  to  provide  and  thus  reveal  financial  infonnation 


25.  Coral  Construction  Co.  v.  King  County.  941  F.2d  910.  917  (9th 
Cir.  1991).  But  see  Croson.  488  U.S.  at  505  CWe  have  never  approved  the 
extrapolation  of  discrimination  in  one  jurisdiction  from  the  experience  of  an- 
other."). 
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not  required  of  other  contractors.  In  addition,  certification 
requirements  are  not  unifomi  around  the  state.  Local  units 
have  different  requirements  for  certification,  although 
some  recognize  certification  by  other  jurisdictions.  Several 
state  agencies  also  maintain  MAVBE  certification  lists  in 
connection  with  state  MAVBE  programs.-*  A  recent  article 
in  Popular  Government  provides  a  thorough  analysis  of 
certification  programs  in  North  Carolina.-^ 

Question  11:  Assuming  that  a  disparity  study  is  com- 
pleted or  that  a  court  rules  that  the  MAVBE  program 
is  not  subject  to  strict  scrutiny  and  can  be  implemented 
without  a  disparity  study ,  can  a  local  school  unit  imple- 
ment an  MAVBE  program  for  contracts  outside  the 
scope  of  G.S.  143-128? 

Answer:  It  is  not  clear  whether  local  school  units  have 
the  authority  under  state  law  to  do  so.  A  unit  may  need 
the  express  authorization  of  the  General  Assembly  or. 
for  purchase  contracts,  approval  from  the  State  De- 
partment of  Administration. 

Suppose  a  local  school  unit  has  conducted  a  dispar- 
ity study  and  has  established  the  factual  basis  for  remedy- 
ing past  discrimination  in  contracting.  In  its  MAVBE 
program,  it  may  wish  to  include  construction  or  purchase 
contracts  that  are  not  subject  to  G.S.  143-128  (such  as 
small  building  projects,  service  contracts,  or  purchase  of 
equipment).  This  proposition  raises  an  issue  of  school'au- 
thority  under  state  law  rather  than  one  of  federal  constitu- 
tional law. 

Local  units  function  under  authority  delegated  by  the 
General  Assembly  and  can  undertake  only  those  acUvities 
expressly  authorized  or  reasonably  necessary  or  expedi- 
ent to  carry  out  those  that  are  expressly  authorized.-'*  The 
courts  have  been  generous  in  interpreting  local  school 
board  authority  relating  to  provision  of  particular  educa- 
tional services.-''  This  is  appropriate  given  the  broad  au- 
thority of  G.S.  1 15C-36,  which  confers  on  local  boards  all 
powers  and  duties  respecting  schools  that  are  not  con- 
ferred on  any  other  official.  Whether  this  broad  authority 
extends  to  contracting  procedures  (as  opposed  to  matters 


26.  Separate  certificalion  programs  are  administered  by  the  state  De- 
partments of  Administration  and  Transportation. 

27.  See  Mark  A.  Messura,  "Certificalion  Programs  for  Minority-  and 
Women-Owned  Businesses,"  Popular  Covernmem  ."iQ  (Spring  1994):  27-33. 

28.  Homebuilders  Ass'n  of  Charlotte,  Inc.  v.  City  of  Charlotte,  336 
N.C.  37.  442  S.E.2d  45  (1994). 

29.  See  State  v.  Whittle  Communications.  328  N.C.  456,  402  S.E.2d 
556.  reh'g  denied.  328  N.C.  735,  404  S.E.2d  878  (1991):  Kiddie  Komer  v. 
Board  of  Educ,  55  N.C.  App.  134.  140.  285  S.E.2d  1 1 0  ( 1 98 1 ). /»<■/. /«r  rfi.scr. 
review  denied,  305  N.C,  .300.  291  S.E.2d  150  (1982). 


involving  the  substance  of  educational  progriuns)  is  un- 
clear and  untested  in  the  North  Carolina  courts.  Although 
local  school  units  have  express  general  authority  to  con- 
tract,"' the  only  specific  staUitory  authority  for  MAVBE 
programs  in  North  Carolina  is  that  contained  in  G.S.  143- 
128.  As  noted  earlier,  G.S.  143-48  encourages  the  use  of 
MAVBEs  and  establishes  reporting  requirements  but  does 
not  require  local  school  units  to  establish  an  MAVBE  pro- 
gram. Again,  it  is  helpful  to  discuss  the  quesfion  of  statu- 
tory authority  for  purchase  contracts  and  construction 
contracts  separately. 

Construction  Contracts 

An  argument  that  local  school  units  have  implicit 
authority  to  establish  more  extensive  MAVBE  require- 
ments than  those  contained  in  G.S.  143-128  for  construc- 
tion contracts  is  problemadc.  The  presence  of  explicit 
MAVBE  authority  for  only  certain  kinds  of  construction 
contracts — those  under  G.S.  143-128 — suggests  that  there 
is  no  authority  for  MAVBE  programs  in  other  kinds  of  con- 
strucfion  contracts.  If  local  units  had  implicit  authority  to 
implement  MAVBE  programs  outside  G.S.  143-128,  then 
the  specific  authorization  for  those  under  G.S.  143-128 
would  not  have  been  necessary.  Also,  if  the  General  As- 
sembly had  intended  to  authorize  such  programs  for  other 
types  of  contracts,  it  easily  could  have  done  so.  On  the 
other  hand,  it  could  be  argued  that  the  authority  in  G.S. 
1 43- 1 28  is  simply  a  mandate  for  a  minimum  requirement 
that  all  units  must  implement  and  not  a  limitation  on 
broader  implementation." 

There  is  also  the  question  of  whether  an  MAVBE 
program  conflicts  with  the  "'lowest  responsible  bidder" 
standard  of  award  when  that  standard  applies — that  is,  for 
construction  or  repair  contracts  costing  $5,000  or  more." 
G.S.  143-128  implicitly  authorizes  rejecfion  of  bids  for 
failure  to  comply  with  MAVBE  requirements,  but  for  con- 
tracts outside  the  scope  of  that  statute  the  lowest  respon- 
sible bidder  standard  of  award  is  the  exclusive  basis  upon 
which  contracts  may  be  awarded.  If  an  MAVBE  program 
pennits  rejection  of  bids  for  failure  to  comply  with  the 
MAVBE  requirements,  the  program  arguably  adds  a  ba- 
sis for  awarding  contracts  not  present  in  the  lowest  re- 
sponsible bidder  standard.  In  contrast,  when  the  General 
Assembly  authorized  local  school  units  to  implement  anti- 
apartheid  requirements,  it  specifically  authorized  alteradon 


30.  See  G.S.  1  l5C-47(23)  (contracting  for  equipment  and  supplies) 
and  G.S.  1 15C-521  and  -524  (authority  to  provide  and  maintain  school  build- 
ings). 

i\.See  Homebuilders.  336  N.C.  at  45-46.  442  S.E.2d  at  51. 

n.  See  G.S.  143-129  and -131. 
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of  the  standard  of  award  to  include  compliance  with  such 
requirements.'' 

Several  cases  from  outside  North  Carolina  have  held 
that  MAVBE  programs  do  conflict  with  state  laws  requiring 
contracts  to  be  awarded  to  the  lowest  responsible  bidder.''* 
Cases  from  other  jurisdictions  have  gone  both  ways  on  the 
question  of  whether  local  governments  have  the  authority 
to  include  social  responsibility  in  determining  the  lowest 
responsible  bidder.''  In  these  cases,  courts  evaluated  all  of 
the  statutes  affecting  contracting  along  with  more  general 
statutes  prohibiting  discrimination  or  allowing  affirmative 
action  to  determine  whether  there  was  authority  for  the 
MAVBE  program.  Although  in  North  Carolina  the  General 
Assembly  has  enacted  general  laws  expressing  the  state's 
policy  of  encouraging  the  use  of  MAVBE  contractors,'*  this 
broad  statement  is  probably  insufficient  to  modify  the  more 
specific  standard  for  awarding  construction  contracts  under 
the  competitive  bidding  laws. 

For  contracts  to  which  lowest  responsible  bidder  re- 
quirements do  not  apply,  such  as  service  contracts  or 
small  constiTJCtion  contracts,  local  governments  may  have 
broader  authority  to  implement  MAVBE  programs. 

Purchase  Contracts 

As  noted  above,  local  school  purchase  contracts  are 
governed  by  the  Department  of  Administration  and  the 
provisions  in  Article  3  of  Chapter  143.  including  rules  and 
policies  adopted  thereunder.  Under  these  statutes  and 
rales,  contracts  costing  $10,000  or  more  and  state  term 
contracts  are  bid  and  awarded  by  the  State  Division  of 
Purchase  and  Contract.  Contracts  awarded  locally  (in  ad- 
dition to  construction  contracts)  are  tho.se  for  items  cost- 
ing less  than  $10,000  and  not  covered  by  term  contracts; 
service  contracts;  and  other  contracts  exempted  from  the 
jurisdiction  of  or  delegated  by  the  division  (such  as  con- 
tracts for  published  materials  and  food  sei-vice  contracts).'^ 
For  contracts  awarded  locally  under  delegation,  the  state 


33.  See  G.S.  1 15C-49.  This  statute  specifically  alters  the  standard  of 
award  by  providing  that  awards  may  be  made  to  the  lowest  responsible  bid- 
der meeting  the  anti-apartheid  requirements  and  other  specifications. 

34.  Domar  Electric  v.  City  of  Los  Angeles,  23  Cal.  Rptr.  2d  857  (Cal. 
App.  1993)  (MAVBE  outreach  program  established  by  executive  order  held 
invalid  because  inconsistent  with  charter  provision  requiring  award  to  low- 
est and  best  regular  responsible  bidder);  S.  J.  Groves  &  Sons  v.  Fulton 
County,  920  F.2d  752  (1 1  th  Cir.  1. 1  it;,  denied.  1 1 1  S.  Ct.  2893  (1991);  Owen 
V.  Shelby  County,  648  F.2d  1084  (6th  Cir.  1981). 

35.  Compare  Associated  General  Contracts  of  California  v.  City  and 
County  of  San  Francisco,  813  F.2d  922  (9th  Cir.  1987)  (social  responsibil- 
ity not  encompassed  in  award  standard),  with  S.  N.  Nielsen  Co.  v.  The  Pub- 
lic Building  Comm'n  of  Chicago,  410  N.E.2d  40  (III.  1980)  (social 
responsibility  permissible  consideration  in  awarding  contracts). 

36.  G.S.  143-48(a);  143-135.5. 

37.  See  G.S.  143-56;  N.C.  Admin.  Code  tit.  1.  ch.  5B,  §  .1601  (June 
1987).  and  G.S.  1I5C-264. 


has  promulgated  rales  and  procedures  that  require  local  /-  i 
school  units  to  use  "good  purchasing  practices"  and  to  '  ! 
obtain  proposals  from  "representative  suppliers  based  on 
previous  experience  and  knowledge  of  both  the  commod- 
ity and  sources  of  supply.'"'-  In  addition,  the  state's  pur- 
chasing manual  provides  guidance  on  when  to  use  oral, 
as  opposed  to  written,  quotes." 

None  of  these  policies  explicitly  authorize  establish- 
ment of  a  local  MAVBE  program,  nor  do  they  contain  stan- 
dards of  award  or  other  provisions  that  would  directly 
conflict  with  or  prohibit  such  a  program.  Indeed,  the  gen- 
eral language  in  G.S.  143-48  (summarized  in  Question  1) 
provides  general  support  for  the  authority  of  a  local  school 
board  to  establish  a  program  to  encourage  participation  by 
the  groups  described  in  that  provision.  However,  given  the 
statutory  requirement  that  schools  purchase  "with  the  ap- 
proval of  the  Department  of  Administration,"^"  it  may  be 
necessary  for  that  department  to  approve  a  local  MAVBE 
pohcy  before  it  may  be  implemented. 

If  a  disparity  study  that  demonstrates  past  discrimina- 
tion is  completed,  whether  in  purchasing,  constraction,  or 
both,  the  local  unit  may  feel  somewhat  exposed  (in  the  po- 
litical if  not  the  legal  sense)  if  it  does  not  implement  a  com- 
prehensive program  to  address  the  results  of  the  study.  The  ( 
local  unit  may  even  believe  that  the  constitutional  prohibi- 
tion on  discrimination  in  contracting  would  require  the  unit 
to  implement  an  MAVBE  program,  perhaps  even  a  pro- 
gram broader  than  that  required  under  G.S.  143-128.  It  is 
not  clear  whether  a  court  would  find  that  evidence  of  past 
discrimination  would  overcome  the  need  for  state  statutory 
authority.  A  court  might  still  hold  that  the  state  legislature 
has  the  responsibility  to  define  as  a  matter  of  state  law  what 
type  of  program  local  units  may  undertake.  Of  course,  local 
units  can  overcome  a  lack  of  statutory  authority  by  seeking 
legislation  authorizing  a  paiticular  program. 


Conclusion 

Despite  the  difficult  issues  involved  in  MAVBE  pro- 
grams. North  Carolina  local  school  administrative  units  do 
have  an  obligation  to  implement  them.  The  General  As- 
sembly has  declared  that  it  is  the  policy  of  the  state  "to 
encourage  and  promote  the  use  of  small,  minority,  physi- 
cally handicapped  and  women  contractors"-*'  and  has 


38.  See  N.C.  Admin.  Code  tit.  1.  ch.  5B.  S  0401.  .0404  (June  1987). 

39.  Division  of  Purchase  and  Contract.  Piirclnisin!>  Manual.  Pan  IV, 
S  12.  p.  IV- 12  (providing  that  competition  must  be  solicited  where  available, 
that  contracts  for  $  1 .000  or  more  require  written  quote  and  those  for  $  1 ,000 
or  less  do  not). 

40.  G.S.  ll5C-522(a). 

41.  G.S.  143-48(a);  143-135.5. 
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shown  its  intent  by  making  some  involvement  mandatory 
under  G.S.  143-48  and  G.S.  143-128.  Indeed,  the  Rich- 
mond decision  itself  approved  of  the  city's  desire  to  avoid 
being  even  a  passive  paiticipant  in  a  discriminatory  indus- 
try. The  opinion  states,  "'It  is  beyond  dispute  that  any  pub- 
lic entity  .  .  .  has  a  compelling  interest  in  assuring  that 
public  dollars,  drawn  from  the  tax  contributions  of  all 
citizens,  do  not  serve  to  finance  the  evil  of  private 
prejudice.""*- 

There  is  a  clear  need  for,  and  there  are  clear  benefits 
from,  MAVBE  programs.  Disparity  studies  universally 
have  shown  some  degree  of  inequity  in  past  contracting 
practices,  and  past  societal  discrimination  has  resulted  in 
disproportionately  low  numbers  of  successful,  compefi- 
tive,  or  even  available  minority-  and  women-owned  firms. 
In  addidon,  developing  all  sectors  of  the  business  commu- 
nity increases  competition,  which  results  in  more  reason- 
able prices  on  competitively  bid  public  contracts.^'  It  is 
also  consistent  with  the  notion  that  competitive  bidding 
statutes  are  designed,  in  part,  to  ensure  that  all  sectors  of 
the  taxpaying  populace  have  an  opportunity  to  compete 
for  contracts  through  which  those  tax  dollars  are  spent. 
Local  school  units  have  a  responsibility  to  ensure  that 
contracts  are  awarded  fairly. 

Nonetheless,  the  problems  with  MAV'BE  programs 
are  daunting.  They  often  disrupt  traditional  patterns  of 
contracting,  particularly  in  the  construction  industry,  and 
thus  sometimes  are  met  with  resistance.  The  programs 
must  comply  with  constitutional  and  statutory  require- 
ments that  are  sometimes  burdensome.  As  in  other  areas 
in  which  some  kind  of  affirmative  action  is  used,  it  is  a 
challenge  to  develop  programs  to  increase  participation  by 


specific  groups  without  engendering  antagonism  toward 
those  same  groups.  It  is  important  to  recognize  that  un- 
der the  standard  enunciated  by  the  U.S.  Supreme  Court 
in  the  Richmond  case,  MAVBE  programs  must  be  limited 
in  duration  so  that  they  do  not  remain  in  place  any  longer 
than  necessary  to  eliminate  the  effects  of  past  di.scrimina- 
tion.""  Certainly,  eliminating  the  need  for  MAVBE  pro- 
grams is  the  ultimate  goal  of  any  such  program. 

Some  steps  can  be  taken  at  very  little  risk  to  promote 
participation  by  historically  underutilized  businesses. 
First,  as  the  Supreme  Court  pointed  out  in  the  Richmond 
case,  a  local  unit  can  prohibit  discrimination.  It  can  also 
establish  race-neutral  programs  designed  to  benefit  small 
businesses  generally,  including  both  MAVBEs  and  small 
local  businesses,  which  often  are  also  a  source  of  local 
board  concern.  Such  programs  can  involve  making  spe- 
cial efforts  to  identify  small  businesses  and  to  inform  them 
of  contracting  opportunities,  providing  training  opportu- 
nities to  educate  businesses  about  procedures  for  contract- 
ing with  public  entities,  providing  referrals  for  businesses 
seeking  to  subcontract  or  start  joint  ventures  with  small 
businesses,  and  providing  incentives  for  such  partnerships. 
Units  can  make  a  special  effort  to  identify  small  contracts 
and  projects  that  may  provide  more  realistic  contracting 
opportunities  for  small  local  businesses  and  MAVBEs 
than  do  the  larger  projects  under  G.S.  143-128.  Finally, 
local  school  administrative  units  can  work  with  commu- 
nity-based programs  aimed  at  local  and  minority  eco- 
nomic development.  ■ 


42.  City  of  Richmond  ' 

43.  Mullen  V.  Town  on 


J.A.  Croson  Co..  488  U.S.  469.  492  ( 19S9i. 
ouisburg.  25.'i  N.C.  53.  33  S.E.2d  484  1 1945). 


44.  See  Croson,  488  U.S.  at  510  (deviation  from  norm  of  equal  treat- 
ment must  be  temporary);  Nonh  Carolina  State  Law  Enforcement  Officers 
Ass'n  V.  City  of  Charlotte,  802  F.  Supp.  1361  (W.D.N.C.  1992),  modified. 
10  F.3d  207  (4th  Cir.  1993)  (affirmative  action  promotion  policy  in  city 
police  department  invalid  after  department  reached  20  percent  goal  estab- 
lished in  earlier  consent  order) 
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Special  legislation  creating  a 
school  district  exactly  cotermi- 
nous with  the  borders  of  a  segre- 
gated religious  community  vio- 
lates the  Establishment  Clause. 
Boaid  of  Education  of  Kiryas  Joel 
Village  School  District  v.  Grumet. 
129  L.Ed.  2d  546  (1994). 

Facts:  The  Satmar  Hasidim, 
a  strict  sect  of  Judaism,  formed 
their  own  municipality,  under  New  York  state  law,  by 
seceding  from  the  surrounding  municipality,  carefully 
drawing  the  lines  of  the  new  municipality  so  that  only 
Satmar  people  were  included  within  it.  All  nondisabled 
children  within  this  new  municipality  attended  private, 
religious  Satmar  schools.  These  schools  were  not  able, 
however,  to  provide  to  disabled  children  the  .special  edu- 
cation services  to  which  they  were  entitled  under  the  fed- 
eral Individuals  with  Disabilities  Education  Act  (IDEA) 
and  state  law. 

The  neighboring  public  school  system  began  to  pro- 
vide special  education  services  to  Satmar  disabled  chil- 
dren at  an  annex  to  the  religious  school,  but  that  procedure 
was  discontinued  following  1985  decisions  of  the  Su- 
preme Court  that  held  that  publicly  funded  classes  on  re- 
ligious school  premises  violate  the  Establishment  Clause 
of  the  U.S.  Constitution. 


Ttie  author  is  an  Institute  of  Government  Faculty  member  who  spe- 
cializes in  school  law.  Freddie  Lane,  Jr.,  a  third-year  student  at  North  Caro- 
lina Central  University  School  of  Law,  was  a  1994  summer  law  clerk  for  the 
Institute  of  Go\eninient. 


The  neighboring  school  system  then  began  to  require 
the  disabled  Satmar  children  to  attend  public  schools  in 
the  neighboring  municipality  to  receive  their  special  edu- 
cation services.  That  arrangement  proved  unsatisfactory 
to  the  Satmar  people,  because  the  children's  experiences 
in  the  public  schools  were  directly  contrary  to  Satmar 
teachings  and  allegedly  upsetting  to  the  children.  By  1 989 
only  one  disabled  Satmar  child  was  attending  public 
school  in  the  neighboring  municipality,  and  all  other  dis- 
abled Satmar  children  either  received  privately  funded 
services  or  none  at  all. 

In  1989  the  New  York  legislature  responded  to  this 
situation  by  creating  a  special  school  district  with  bound- 
aries coinciding  exactly  with  the  Satmar  municipality.  That 
school  district  could  operate  only  secular  schools,  so  the 
Satmars  used  it  only  to  provide  education  for  disabled  chil- 
dren. The  New  York  State  School  Boards  Association  (and 
others)  brought  this  lawsuit,  challenging  the  law  creating 
the  school  district  as  unconstitutional  under  the  Establish- 
ment Clause  of  the  U.S.  Constitution  and  under  the  New 
York  State  Constitution.  The  New  York  courts  held  that 
the  district  was  unconstitutional,  and  the  board  of  education 
for  the  district  appealed  to  the  U.S.  Supreme  Court. 

Holding:  The  U.S.  Supreme  Court  held  that  the  law 
creating  the  school  district  was  unconstitutional  under  the 
Establishment  Clause  because  it  "is  tantamount  to  an  al- 
location of  political  power  on  a  religious  criterion  and 
neither  presupposes  nor  requires  governmental  impartial- 
ity toward  religion." 

The  court  made  three  main  points  in  discussing  the 
constitutional  problems  of  the  law.  First,  the  law  delegates 
discretionai7  governmental  authority  to  a  group  defined 
by  its  character  as  a  religious  community.  The  legislature 
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was  fully  aware  that  the  Satmars'  village  was  created  to 
include  only  Satmars,  and  that  by  creating  this  district  it 
was  delegating  political  power  to  a  religious  group.  Sec- 
ond, the  law  favors  one  religious  group  in  this  instance 
with  no  guarantee  that  it  would,  or  could,  similarly  favor 
other  religious  groups.  The  law  is  therefore  not  neutral 
toward  religion,  as  it  must  be  to  be  constitutional.  And 
third,  alternatives  are  available  here  for  providing  bilin- 
gual and  bicultural  special  education  to  Satniar  children 
that  do  not  violate  the  Establishment  Clause.  The  neigh- 
boring public  school  system  could  provide  the  services  as 
it  did  before  but  at  some  neutral  site  not  on  the  premises 
of  a  religious  school. 

School  board's  policy  of  requiring  payment  of  an  "exit 
tuition"  fee  to  student  who  wishes  to  be  released  to  at- 
tend school  in  another  public  school  system  is  unlawful. 

Streeter  v.  Greene  County  Board  of  Education,  No. 
938SC988,  1994  N.C.  App.  LEXIS  682  (July  5,  1994). 

Facts:  A  significant  proportion  of  the  population  of 
rural  Greene  County  (N.C.)  reside  in  small  communities 
near  the  county's  borders  and  work  in  nearby  counties. 
Many  of  these  residents  take  their  children  to  schools  in 
the  nearby  counties  where  they  work.  This  loss  of  students 
has  a  direct,  negative  effect  on  the  level  of  state  financial 
support  for  the  Greene  County  school  system.  To  make 
up  for  that  loss,  the  Greene  County  school  board  in  1992 
adopted  a  policy  requiring  that  a  request  that  a  student  be 
released  to  attend  school  in  another  system  be  accompa- 
nied by  payment  of  an  "exit  tuition  fee."  For  the  first  year 
of  the  policy,  that  fee  was  set  at  $200,  which  the  policy 
cited  as  two-thirds  of  the  minimum  amount  of  loss  in  state 
funding  to  Greene  County  for  each  pupil  released.  The  fee 
was  to  increase  in  subsequent  years  to  the  full  amount  of 
the  minimum  loss.  Exceptions  were  made  for  certain  cat- 
egories of  students. 

DenLse  Streeter  lived  in  Greene  County  but  was 
employed  in  Pitt  County  as  the  assistant  principal  of  Rose 
High  School.  Her  daughter,  Danae,  was  a  student  at  Rose 
by  release  from  Greene.  Shortly  after  the  adoption  of  the 
exit  fee  policy,  Streeter  applied  for  release  of  Danae  for 
the  coming  school  year  but  did  not  submit  the  S200  fee. 
The  school  board  refused  to  grant  the  release,  and  Streeter 
brought  this  action.  Two  superior  court  judges  issued  or- 
ders blocking  enforcement  of  the  policy,  and  the  school 
board  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals 
struck  down  the  exit  tuifion  fee  as  not  provided  for  by  the 
state  constitution  or  by  statute. 

The  North  Carolina  General  Statutes  (G.S.)  115C- 
366(d)  provide  that  a  student  in  one  public  school  system 
may  be  assigned  to  another  system  "with  or  without  the 


payment  of  tuition."  G.S.  1 15C-366.1  sets  out  the  condi- 
tions under  which  tuition  can  be  charged.  It  provides  that 
systems  may  collect  tuition  from  (among  others)  "persons 
of  school  age  who  aie  domiciliaries  of  the  State  but  who  do 
not  reside  within  the  school  administrative  unit  or  district." 
The  court  held  that,  read  together,  these  statutes  do  not  al- 
low a  school  board  to  charge  tuition  of  persons  who  are 
residents  of  that  school  administrative  unit.  That  conclu- 
sion is  buttressed  by  the  provision  in  Article  IX,  Section  2, 
of  the  state  constitution  that  the  state  is  to  operate  a  "gen- 
eral and  uniform  system  of  free  public  schools." 

Failure  to  reinstate  teacher  at  expiration  of  ninety  days 
of  suspension  with  pay  does  not  violate  statute  where 
the  expiration  occurs  when  school  is  not  in  session, 
teacher  loses  no  pay,  and  a  subsequent  suspension  be- 
gins; teacher  who  Is  not  prejudiced  by  minor  Irregulari- 
ties in  board  hearing  procedure  is  not  entitled  to  relief. 

Davis  V.  The  Public  Schools  of  Robeson  County, N.C. 

App. ,  443  S.E.2d  78 1  ( 1 994). 

Facts:  On  March  23,  1992,  Robert  L.  Davis,  a  ten- 
ured teacher  in  the  Robeson  County  (N.C.)  school  sys- 
tem, was  suspended  with  pay,  and  on  July  22  (more  than 
ninety  days  later)  he  was  informed  by  the  superintendent 
that  the  superintendent  intended  to  recommend  to  the 
school  board  that  Davis  be  dismissed  for  immorality. 
Davis  requested  a  hearing  before  a  panel  of  the  Profes- 
sional Review  Committee  (PRC).  On  August  13  Davis 
was  notified  that  his  suspension  was  changed  to  suspen- 
sion without  pay.  On  August  29  Davis,  by  letter,  re- 
quested reinstatement  to  his  teaching  position.  The  PRC 
panel  heard  the  matter  on  September  1 6  and  found  that 
the  superintendent  had  provided  inadequate  evidence  of 
immorality.  It  recommended  that  Davis  not  be  dismissed. 
On  September  24  the  superintendent  informed  Davis  that 
he  nonetheless  intended  to  recommend  Davis's  dis- 
missal, and  on  September  28  Davis  requested  a  hearing 
before  the  school  board. 

The  school  board  hearing  began  October  26  and  was 
continued  on  October  27,  spilling  over  to  the  early  morn- 
ing hours  of  October  28,  when  it  was  announced  that  "the 
Board  reached  a  compromise  with  Mr.  Davis  and  will  not 
be  reaching  a  decision  on  the  merits  of  the  case  at  this 
time."  On  November  3  the  board  adopted  a  resolution 
accepting  the  superintendent's  recommendation  to  dismiss 
Davis  for  immorality.  On  November  5  Davis  received  a 
copy  of  the  resolution,  and  on  November  30  he  filed  a 
petition  for  judicial  review. 

The  superior  court  judge  entered  an  order  July  5, 
1993,  affiirming  the  decision  of  the  board  to  dismiss  Davis, 
and  Davis  appealed.  Davis's  arguments  before  the  court 
of  appeals  included  the  following  points:  that  (1)  the  board 
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was  without  authority  to  deny  reinstatement  to  him. 
because  more  than  ninety  days  passed  between  the  initial 
notice  of  suspension  and  the  notification  of  the  super- 
intendent's intention  to  recommend  dismissal:  (2)  the  su- 
perintendent violated  the  statutory  requirement  regarding 
the  exchange  of  names  of  prospective  witnesses  before  the 
hearing;  and  (3)  the  board  violated  the  statutory  require- 
ment that  the  hearing  be  private,  by  allowing  the  parents 
of  the  minor  child  involved  to  be  present  while  their 
daughter  was  testifying. 

Holding:  The  North  Carolina  Court  of  Appeals  up- 
held the  dismissal. 

Davis  based  his  ninety  day  argument  on  G.S.  1 15C- 
325(f  1 ),  which  provides  that  if  the  superintendent  has  not 
begun  dismissal  proceedings  within  ninety  days  after  the 
initiation  of  a  suspension  without  pay,  "the  teacher  shall 
be  reinstated  to  his  duties  immediately  and  all  records  of 
the  suspension  with  pay  shall  be  removed  from  the 
teacher's  personnel  file  at  his  request."  The  court  said 
that  the  case  of  Evers  v.  Pender  County  Board  of  Educa- 
tion, 104  N.C.  App.  1,  407  S.E.2d  879  (1991).  afTcL  331 
N.C.  380,  416  S.E.2d  3  (1992),  made  clear  that  that  pro- 
vision does  not  prohibit  the  subsequent  dismissal  of  the 
teacher;  it  merely  requires  reinstatement  at  the  end  of  the 
ninety  days.  Here  the  failure  to  reinstate  Davis  at  the  end 
of  ninety  days  was  inconsequential,  the  court  said,  for 
three  reasons:  (1)  when  the  ninety  days  expired  (some- 
time in  the  summer),  school  was  not  in  session;  (2)  the 
board  recognized  that  it  was  obligated  to  reinstate  after 
ninety  days,  so  it  voted  to  pay  Davis  retroactively  any 
salary  he  would  have  been  due  from  the  ninety-first  day 
to  the  day  that  dismissal  proceedings  were  begun  (which 
would  not,  of  course,  include  pay  for  the  summer  nonpay 
time):  and  (3)  shortly  after  the  ninety-day  period  ended, 
a  new  suspension  period  began  (on  August  13,  this  time 
without  pay).  For  these  reasons,  the  fact  that  the  board 
did  not  reinstate  Davis  at  the  end  of  ninety  days  is  not  a 
violation  of  the  statute. 

Davis  based  his  exchange  of  witJiesses  and  private 
hearing  arguments  on  G.S.  1 15C-325(j)(5)  and  (j)(  1 ).  re- 
spectively. With  respect  to  witnesses,  the  statute  requires 
the  superintendent  and  teacher  to  exchange  a  list  of  wit- 
nesses and  documents  at  least  five  days  before  the  hear- 
ing. In  this  case,  the  court  noted,  the  information  was 
transmitted  orally  by  the  superintendent  seven  days  before 
the  hearing  but  in  writing  less  than  five  days  before.  Un- 
der these  circumstances,  the  court  found,  Davis  "was  not 
prejudiced  by  this  procedure,"  and  therefore  no  grounds 
exist  for  upsetting  the  boaid's  decision.  With  respect  to 
privacy  of  the  hearing,  the  court  similarly  held  that  Davis 
"was  not  unduly  prejudiced  by  the  presence  of  the  minor 


child's  parents  in  the  hearing  room,"  and  therefore  the       ^^, 
court  refused  to  overturn  the  board's  decision.  (     I 

Police  officer  injured  by  a  fall  while  investigating  an 
alarm  on  school  premises  was  an  "invitee'"  on  the  pre- 
mises who  may  recover  damages  if  his  injury  resulted 
from  the  school  board's  failure  to  keep  its  property  rea- 
sonably safe  or  to  warn  of  unsafe  conditions.  Newton  v. 

New  Hanover  County  Board  of  Education. N.  C.  App. 

,  443  S.E.2d  347  (1994). 

Facts:  Police  officer  Hadley  Newton  was  on  the 
premises  of  New  Hanover  (N.C.)  High  School  investigat- 
ing the  cause  of  a  silent  alarm.  He  fell  down  a  flight  of 
steps  and  badly  injured  his  hand.  He  sued  the  school  board 
for  negligence  and  at  trial  presented  expert  testimony  that 
the  stairs  were  dangerous.  The  judge  instructed  the  jury 
that  Newton  was  an  "invitee"  on  the  school  premises.  The 
owner  of  a  piece  of  property — here  the  school  board — 
owes  to  an  invitee  a  duty  to  use  ordinary  care  to  keep  the 
property  reasonably  safe  and  to  warn  of  hidden  perils  or 
unsafe  conditions.  The  jury,  finding  that  the  school  sys- 
tem had  breached  this  duty,  awarded  $20,000  to  Newton. 

The  school  board  then  asked  the  judge  to  grant  judg- 
ment in  its  favor  notwithstanding  the  verdict  of  the  jury. 
The  judge  did  this,  holding,  contrary  to  his  instruction  to  / 
the  jury,  that  in  fact  Newton  was  not  an  invitee  on  the 
school  property  but  was  a  "licensee."  The  duty  that  the 
owner  of  a  piece  of  property  owes  to  a  licensee — to  avoid 
willful  and  wanton  conduct — is  far  less  onerous  than  the 
duty  owed  to  an  invitee. 

Newton  appealed  the  grant  of  judgment  notwith- 
standing the  verdict. 

Holding:  The  North  Carolina  Court  of  Appeals 
overturned  the  judge's  granting  of  judgment  notwithstand- 
ing the  verdict  and  ordered  the  verdict  of  the  jury  rein- 
stated. It  held  that  Newton  was  in  fact  an  invitee. 

An  invitee,  the  court  said,  is  one  who  goes  onto  the 
premises  of  someone  else  pursuant  to  that  person's  express 
or  implied  invitation,  for  the  muUial  benefit  of  both — such 
as  a  shopper  in  a  store  does.  A  licensee,  by  contrast,  enters 
the  person's  premises  solely  for  his  own  purposes.  Here, 
the  court  said.  Newton  was  clearly  not  entering  for  his  own 
purposes;  he  was  entering  in  his  capacity  as  police  officer 
to  perform  a  service  beneficial  to  the  school  board.  There- 
fore he  was  an  invitee,  as  the  jury  was  instructed,  and  is 
entitled  to  the  damages  the  jury  awarded  him. 

A  dissenting  judge  in  the  court  of  appeals  reasoned 
that  Newton  was  neither  a  licensee  (there  for  his  own        . 
purposes)  nor  an  invitee  (there  for  mutual  benefit).  He  was       % 
there  for  the  public's  interest,  the  dissenter  said,  and  there- 
fore was  more  like  a  licensee  and  should  not  recover. 
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^  Appeals  court  reaffirms  prior  decision  throwing  out 
'  negligence  claims  against  school  board  for  failure  to  al- 
lege board's  purchase  of  insurance  and  consequent 
waiver  of  immunity.  Gunter  v.  Anders.  No.  9317SC236. 
1994  N.C.  App.  LEXIS  614  (June  21.  1994). 

Facts:  In  a  decision  reported  at  1 14  N.C.  App.  61, 
441  S.E.2d  167  (1994).  the  North  Carolina  Court  of  Ap- 
peals held,  among  other  things,  that  the  repeated  failure  of 
the  plaintiff  in  this  negligence  action  against  a  school  board 
and  several  school  employees  to  allege  that  the  school 
board  and  employees  had  waived  their  governmental  im- 
munity by  securing  insurance  justified  the  order  of  the  su- 
perior court  dismissing  the  claims.  [See  the  summary  in 
School  Lciw  Bulletin  25  (Spring  1994):  20.]  The  court  of 
appeals  then  granted  the  plaintiffs  motion  for  a  rehearing. 

Holding:  The  court  of  appeals  affirmed  its  earlier 
ruling  upholding  the  dismissal  of  the  claims.  It  is  neces- 
sary for  a  plaintiff  in  such  a  negligence  action  to  allege 
waiver  of  governmental  immunity.  Unexcused  failure  to 
do  so  justifies  dismissal  of  the  claim. 

University  student  injured  by  nurse's  alleged  negligence 
cannot  recover  against  the  university  under  the  doctrine 
of  "apparent  agency."  Deal  v.  North  Carolina  State  Uni- 
)      versity.  1 14  N.C.  App.  643.  442  S.E.2d  360  ( 1994). 

Facts:  Because  of  an  outbreak  of  measles.  Wake 
County  Public  Health  Services  ordered  North  Carolina 
State  University  to  determine  which  of  its  students  were 
not  immunized  against  the  disea.se  and  either  ( I )  exclude 
them  from  campus  or  (2)  ensure  that  they  receive  vacci- 
nations. The  county  health  department  and  the  university 
cooperated  in  setting  up  clinics  on  campus  for  vaccina- 
tions: the  clinics  were  staffed  by  employees  from  the 
health  department  and  the  university  and  by  temporary 
nurses  provided  by  local  temporary  agencies.  Donald 
Deal,  a  student  at  the  university,  received  from  the  uni- 
versity a  notice  that  he  must  provide  proof  of  vaccination, 
and  he  went  to  the  campus  infimiary  for  his  vaccination. 
There  he  received  a  written  information  sheet  containing 
a  warning  that  he  should  not  receive  the  shot  if  he  was 
suffering  from  an  illness  more  serious  than  a  cold.  He 
informed  one  of  the  temporary  nurses  that  he  had  been  ill 
with  the  flu  the  previous  five  days.  She  administered  the 
vaccination  nonetheless  and  Deal,  standing  in  line  for  his 
verification,  fainted  and  broke  his  leg. 

Deal  pursued  a  claim  against  the  university  under  the 

state  Tort  Claims  Act,  alleging  that  the  temporary  nurse 

^     was  the  university's  agent  and  that  her  negligence  should 

W     be  imputed  to  the  university.  The  Industrial  Commission 

denied  the  claim,  on  the  grounds  that  the  nurse  was  not 

the  university's  agent.  Deal  appealed. 


Holding:  The  North  Carolina  Court  of  Appeals  up- 
held the  denial  of  the  claim.  It  ruled  that  the  nurse  was  not 
in  the  employ  of  the  university  and  was  not  its  actual  agent. 

She  could  have  been  found  to  be  the  agent  of  the 
university  only  under  the  doctrine  of  "apparent  agency," 
also  known  as  "agency  by  estoppel."  Here's  how  that 
works:  Person  A  (which  might  be  an  organization,  like  a 
university),  implies  that  Person  B  (which  might  be  a  tem- 
porary nurse)  is  A's  agent,  and  Person  C  (who  might  be 
a  university  student)  relies  on  that  implication.  C  is  then 
injured  by  B's  negligence.  Because  B  is  A's  "apparent 
agent,"  C  can  pursue  a  claim  for  his  injuries  against  A. 

That's  what  Deal  did  here.  But  here  the  court  found 
that  Deal  did  not  rely  on  any  implication  that  the  nurse  was 
the  university's  agent.  That  is,  he  did  not  go  to  the  nurse 
because  he  thought  she  was  an  agent  of  the  university. 
Therefore  he  cannot  recover  against  the  university  under 
the  doctrine  of  apparent  agency.  His  claim  is  denied. 

Program  coordinator  who  is  not  appointed  principal  or 
assistant  principal  fails  to  prove  age  discrimination, 
race  discrimination,  or  demotion.  Collins  v.  Wilson 
County  Board  of  Education,  No.  92-455-CIV-5-BO 
(E.D.N.C.  March  24,  1994). 

Facts:  Francis  Collins,  a  fifty-three-year-old  white 
male,  was  coordinator  of  the  Extended  Day  School  Pro- 
gram and  the  Pregnant  Giris'  Altemafive  School  (EDSP/ 
PGAS )  for  the  Wilson  County  (N.C. )  Board  of  Education, 
a  program  that  sought  to  provide  educational  opportunities 
to  a  small  number  of  smdents  who  were  not  able  to  take 
advantage  of  the  traditional  school  curriculum.  In  1991 
EDSP/PGAS  was  eliminated  for  lack  of  funding,  and  Col- 
lins was  to  be  reassigned  to  a  high  school  teaching  posifion. 

Collins  had  a  doctorate  in  administrative  education 
and  a  certificate  and  advanced  certificate  for  the  position  of 
principal.  In  May  he  applied  for  the  position  of  principal  at 
a  middle  school  in  the  system.  He  was  not  interviewed. 
Instead,  the  board  of  education  assigned  a  forty-three-year- 
old  white  male  to  the  position.  That  candidate  had  a  doctor- 
ate, a  principal's  certificate,  two  years'  experience  as  an 
assistant  principal  at  a  high  school  and  six  years'  experi- 
ence as  a  high  school  principal. 

In  June,  Collins  applied  for  the  job  of  assistant  princi- 
pal at  the  same  school.  The  newly  appointed  principal  in- 
terviewed three  candidates,  including  Collins,  and  graded 
each,  "assigning  a  number  value  for  particular  attributes  of 
each  candidate."  Collins  received  the  lowest  score,  and  the 
job  went  to  a  thirty-eight-year-old  black  female  who  had 
the  highest  score.  The  new  principal  was  especially  im- 
pressed by  that  candidate's  enthusiasm  for  the  job  as  com- 
pared to  the  other  candidates,  as  well  as  her  strength  and 
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experience  in  curriculum  design,  an  area  the  principal  al- 
ready had  identified  as  one  of  special  concern  at  this 
school.  Collins,  by  contrast,  focused  in  his  inter\'iew  on  his 
dissatisfaction  with  the  elimination  of  EDSP/PGAS. 

Collins  brought  suit,  claiming  age  discrimination  in 
violation  of  the  Age  Discrimination  in  Employment  Act. 
race  discrimination  in  violation  of  Title  VII  of  the  Civil 
Rights  Act  of  1964,  and  unlawful  demotion  under  G.S. 
115C-325.  He  offered  evidence  intended  to  establish  a 
pattern  of  the  board's  employing  white  principals  and 
black  assistant  principals  in  the  years  since  1991. 

Holding:  Hearing  the  case  without  a  jury,  the  federal 
district  court  judge  ruled  in  the  school  board's  favor  on  all 
counts.  On  the  age  and  race  claims,  the  court  held  that  the 
board  had  made  its  decision  on  the  principal  and  assistant 
principal  positions  based  on  neutral,  nondiscriminatory 
reasons.  On  the  claim  of  unlawful  demotion,  the  court  held 
that  since  there  was  no  reduction  in  Collins' s  pay,  there 
was  no  demotion  within  the  meaning  of  G.S.  1 15C-325. 


board  member  belongs  and  the  attorney  has  made  a  cost- 
defraying  donation;  and  (4)  meals  provided  to  board 
members  who  are  friends  or  relatives  of  the  attorney  and 
the  clear  motivation  for  the  meal  is  friendship  or  the  fam- 
ily relationship.  For  gifts,  they  are  ( 1 )  gifts  that  are  "ad- 
vertising items  or  souvenirs  of  nominal  value"  or  (2)  gifts 
to  friends  or  relatives  motivated  by  friendship  or  family 
relationship. 

Question  Three:  Does  the  statute  prohibit  such  attor- 
neys from  providing  meals  or  making  gifts  to  school  su- 
perintendents or  other  school  employees? 

Answer:  Yes.  with  respect  to  any  employees  who 
may  have  the  authority  to  "award  or  administer"  the  con- 
tract between  the  school  board  and  the  attomey.  No  em- 
ployee may  "award"  such  a  contract,  but  a  superintendent 
and  finance  officer  typically  may  "administer"  it.  In  a 
given  school  system,  other  employees  may  also  have  that 
responsibility.  As  to  any  such  employees,  the  same  rules 
as  discussed  in  Question  Two  for  board  members  apply. 


North  Carolina  General  Statutes  regulating  gifts  to  gov- 
ernmental agencies  apply  to  school  boards  and  their  at- 
torneys. Unpublished  North  Carolina  Attomey  General's 
Opinion.  May  13.  1994. 

G.S.  133-32  provides:  "It  shall  be  unlawful  for  any 
contractor,  subcontractor  or  supplier  who:  ( 1 )  [h]as  a  con- 
tract with  a  govemmental  agency:  or  (2)  [h]as  performed 
under  such  contract  within  the  past  year:  or  (3)  [ajnticipates 
bidding  on  such  a  contract  in  the  future  to  make  gifts  or 
give  favors  to  any  officer  or  employee  of  a  govemmental 
agency  who  is  charged  with  the  duty  of  ( 1 )  [pjreparing 
plans,  specifications  or  estimates  for  public  contract  [sic]; 
or  (2)  [a]warding  or  administering  public  contracts:  or 
(3)[i]nspecdng  or  supervising  construction." 

The  following  questions  were  submitted  for  legal 
opinion  to  the  North  Carolina  Attomey  General  by  L.  W. 
Lamar,  attomey  for  the  Nash-Rocky  Mount  Board  of 
Education: 

Question  One:  Does  G.S.  133-32  apply  to  attomeys 
and  law  firms  representing  local  boards  of  education? 

Answer:  Yes.  A  local  board  of  education  is  a  "gov- 
emmental agency,"  and  an  attomey  or  law  firm  retained 
by  the  board  to  provide  legal  ser%'ices  is  a  "contractor." 

Question  Two:  Does  the  statute  prohibit  such  attor- 
neys from  providing  meals  or  making  gifts  to  members 
of  local  boards  of  education? 

Answer:  Yes,  except  in  circumstances  where  the 
excepfions  contained  in  G.S.  133-32(d)  may  apply.  For 
meals,  these  are  (1)  meals  that  take  the  form  of  an  hono- 
rarium for  participating  in  a  meeting  sponsored  by  the 
attomey;  (2)  "banquet  meals";  (3)  a  meal  provided  as  part 
of  a  meeting  of  a  professional  organization  to  which  the 


Random  drug  testing  program 
for  school  athletes  is  unconstitu- 
tional. Acton  v.  Vemonia  School 
District  47J,  23  F.3d  1514  (1994). 
Facts:  Between  1985  and 
1 989,  administrators  and  teachers 
in  the  Vemonia.  Oregon,  school 
system  perceived  a  marked  in- 
crease in  student  dmg  use.  Teach- 
ers observed  students  smoking  marijuana:  sttadent  essays 
described  and  glorified  dmg  use;  a  wrestler  who  was  in- 
jured when  he  failed  to  perform  a  basic,  familiar  safety 
maneuver  was  found  later  in  a  hotel  room  that  smelled  of 
marijuana:  parents  reported  that  they  had  heard  of  drag 
use  on  a  football  trip;  students  confronted  by  a  principal 
admitted  that  they  had  used  marijuana:  and  some  students 
formed  a  group  called  the  "Drag  Cartel." 

In  this  context,  the  board  of  education  adopted  a 
policy  of  drag  testing  for  athletes.  All  students  who 
wanted  to  participate  in  interscholastic  athletics  were  re- 
quired to  sign  a  form  authorizing  officials  to  perform  drag 
tests  on  urine  samples.  Each  athlete  was  then  tested  at  the 
beginning  of  the  season,  and  during  the  season  students 
were  chosen  by  lot  for  retesting.  While  producing  the 
urine  sample,  a  student  was  subject  to  observation  by  a 
coach  (who  was  to  be  positioned  so  as  not  to  have  a  view 
of  the  student's  genitals).  If  a  test  result  was  positive,  the 
student  was  permitted  to  give  a  second  sample.  If  the  re- 
sults of  the  tests  on  the  second  sample  were  negative,  no 
action  was  taken.  If  the  results  were  positive,  various  dis- 
ciplinary measures  followed.  Repeated  offenses  ensured 
suspension  from  interscholastic  athletics. 


Summer  1994 
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James  Acton  wanted  to  tr\'  out  for  the  seventh-grade 
football  team,  but  he  and  his  parents  decided  he  would  not 
submit  to  the  drug  testing.  Because  James  refused  to  sign 
the  form,  he  was  declared  ineligible.  There  was  no  suspi- 
cion that  James  had  in  fact  been  using  drugs.  James's 
parents  sued  the  school  board,  claiining  that  the  random 
testing  policy  in  effect  subjected  smdents  to  unconstitu- 
tional searches.  The  district  court  rejected  the  claim  and 
James's  parents  appealed. 

Holding:  The  federal  Ninth  Circuit  Court  of  Appeals 
held  that  the  drug  testing  program  was  unconstitutional 
under  the  Fourth  Amendment's  prohibition  of  unreason- 
able searches. 

Urine  drug  tests  are  "searches"  subject  to  the  limi- 
tations of  the  Fourth  Amendment,  the  court  held.  As  used 
in  this  circumstance,  the  drug  tests  constitute  "administra- 
tive" searches  whose  reasonableness  (and  therefore  con- 
stitutionality) turns  on  a  balancing  of  the  government's 
interest  in  conducting  the  search  and  the  citizen's  interest 
in  being  free  from  the  search.  That  is  true  even  where,  as 
here,  the  citizen  involved  is  a  school  student  being 
searched  at  school  ("There  simply  is  no  sufficient  basis 
for  saying  that  the  privacy  interests  of  students  are  much 
less  robust  than  the  interests  of  people  in  general"). 

In  this  case,  in  the  government's  favor  in  the  balance, 
the  court  noted  the  desirability  of  the  goal  of  ridding  the 
school  of  drugs  and  the  fact  that  the  testing  was  universal  at 
the  beginning  of  the  season  and  entirely  random  during  the 
season,  leaving  no  discretion  in  the  hands  of  the  school  of- 
ficials as  to  which  athletes  to  test  and  which  not  to. 

In  the  student's  favor  in  the  balance,  the  court  noted 
the  student's  right  to  privacy  ("Children  are  compelled  to 
attend  school,  but  nothing  suggests  that  they  lose  their  right 
to  privacy  in  their  excretory  functions  when  they  do  so"). 

On  balance,  the  court  found  that  the  student's  inter- 
est in  privacy  outweighed  the  government's  interest  in  its 
drug  testing  policy.  The  court  was  careful  to  say  that  its 
opinion  does  not  mean  that  all  drug  testing  programs  are 
unconstitutional.  It  said,  for  example,  that  it  was  not  in 
this  case  deciding  the  constitutionality  of  "a  program 
based  upon  the  truly  voluntary  consent  of  individual  par- 
ents to  have  their  child  randomly  tested — not,  no  testing, 
no  play." 

The  court  recognized  that  another  court  of  appeals, 
the  seventh  circuit,  in  a  1988  case  (Schaill  v.  Tippecanoe 
County  School  Corporation,  864  F.2d  1309)  reached  an 
opposite  conclusion — that  random  drug  testing  of  athletes 
under  a  policy  very  similar  to  the  one  challenged  here  was 
constitutional.  [Editor's  note:  For  now,  the  conflicting 
outcomes  recognized  by  the  court  in  this  case  merely  re- 
flect the  unsettled  status  of  the  law.  No  fourth  circuit  ca.ses 
have  addressed  the  issue.  I 


The  superintendent  and  principal  may  be  liable  when  a 
teacher  sexually  molests  a  student  if  they  deprived  the 
student  of  her  right  guaranteed  by  the  Due  Process 
Clause  of  the  Fourteenth  Amendment  Doe  v.  Taylor  In- 
dependent School  District,  15  F.3d  443  (5th  Cir.  1994). 

Facts:  Lynn  Stroud,  a  biology  teacher  in  Taylor, 
Texas,  sexually  molested  Jane  Doe,  a  fifteen-year-old  stu- 
dent. Jane  brought  suit  in  federal  court  under  Title  42, 
Section  1983,  of  the  U.S.  Code,  alleging  that  the  superin- 
tendent and  principal  acted  with  deliberate  indifference  to 
her  constitutional  right  to  bodily  integrity. 

It  was  no  secret  within  the  school  community  that 
Stroud  behaved  inappropriately  tow?jd  a  number  of  fe- 
male students  over  the  course  of  his  employment  at  Tay- 
lor High  School.  He  wrote  notes  to  them,  let  them  drive 
his  truck,  exhibited  explicit  favoritism  toward  them  in 
class,  and  often  touched  them  in  an  overly  familiar,  inap- 
propriate way.  Beginning  in  1985,  the  principal  received 
reports  about  Stroud's  inappropriate  behavior  from  three 
parents,  the  school  librarian,  and  the  school  guidance 
counselor.  The  principal  downplayed  the  reports  and  did 
not  document  them.  He  did  not  warn  or  discipline  Stroud, 
even  mildly,  for  any  incident  or  conduct. 

All  of  this  behavior  occurred  before  the  superinten- 
dent worked  for  the  Taylor  Independent  School  District. 
When  the  superintendent  began  working  there  in  July 
1986,  the  principal  did  not  infomi  him  of  any  problems 
with  Stroud. 

Stroud  paid  Jane  a  lot  of  attention  in  class,  and  she 
developed  a  crush  on  him.  He  began  taking  Jane  into  the 
laboratory  room  adjacent  to  his  classroom  and  to  the  field 
house  to  engage  in  kissing  and  petting.  They  began  hav- 
ing sexual  intercourse,  both  on  and  off  the  school  grounds. 
Their  relationship  lasted  during  parts  of  two  school  years. 

Meanwhile,  the  principal  received  additional  reports 
about  Stroud's  inappropriate  behavior  with  Jane,  spoke  to 
him,  and,  for  the  first  time,  in  January  1987,  informed  the 
superintendent  about  the  problem.  The  superintendent 
instructed  the  principal  to  speak  with  Stroud  again,  which 
he  did,  and  Stroud  denied  any  misconduct. 

Jane's  friend  and  classmate  gave  the  principal  a  very 
personal  valentine  that  Stroud  had  sent  Jane.  The  princi- 
pal did  not  keep  a  copy  of  the  card,  investigate  the  mat- 
ter further,  or  document  the  incident.  His  only  action  was 
to  transfer  that  student,  not  Jane,  out  of  Stroud's  class.  The 
principal  put  nothing  on  Stroud's  evaluation  to  indicate 
that  the  teacher's  performance  was  not  fully  satisfactory. 
Additional  reports  of  inappropriate  behavior  were  not  in- 
vestigated, but  the  principal,  at  the  superintendent's  direc- 
tion, did  check  with  the  Texas  Education  Authority  to  see 
if  there  were  reports  about  Stroud  from  schools  where  he 
previously  had  been  employed;  there  were  not. 
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In  July  1987  Jane"s  paients  discovered  photographs 
signed  by  Stroud  and  showed  them  to  the  superintendent. 
He  confirmed  to  them  that  he  was  aware  of  rumors  about 
Stroud  and  Jane.  In  a  discussion  with  the  superintendent. 
Jane  denied  having  a  sexual  relationship  with  Suoud,  and 
Stroud  made  a  similar  denial  in  a  meeting  with  the  prin- 
cipal. For  the  first  time,  possible  discipHnary  conse- 
quences, including  dismissal,  were  discussed,  and  the 
principal  and  superintendent  warned  Stroud  to  stay  away 
from  Jane. 

Stroud  and  Jane  resumed  their  affair  after  summer 
vacation.  Finally,  in  October  1987,  after  Jane's  mother 
found  more  love  letters,  the  family  attorney  learned  the 
tiTJth  and  reported  the  infonnation  to  the  superintendent, 
who  immediately  suspended  Stroud.  Stroud  later  resigned 
and  pleaded  guilty  to  criminal  charges  stemming  from  his 
molestation  of  Jane. 

Jane  sued  the  principal  and  superintendent,  claiming 
that  as  Stroud's  supervisors,  they  violated  her  substantive 
due  process  right  to  bodily  integrity,  because  they  did  not 
take  appropriate  steps  to  stop  or  prevent  Stroud  from  abus- 
ing her.  The  defendants  asked  the  trial  court  to  grant  them 
qualified  immunity,  claiming  that  they  violated  no  clearly 
established  right  of  Jane  and  that  they  had  no  clearly  es- 
tablished duty  to  protect  her  from  Stroud.  The  court  de- 
nied their  request,  and  they  appealed  to  the  Fifth  Circuit 
Court  of  Appeals.  The  three-judge  panel  upheld  the  trial 
court's  ruling  against  the  superintendent  and  the  principal. 
[See  School  Law  Bulletin  24  (Winter  1993):  29-30.]  The 
Supreme  Court  refused  to  review  the  case.  Subsequently, 
the  court  of  appeals  decided  to  rehear  the  case  before  the 
entire  court. 

Holdiing:  Upon  rehearing  the  case,  the  Fifth  Circuit 
Court  of  Appeals  ruled  that  the  superintendent  was  en- 
titled to  qualified  immunity,  because  he  had  taken  some 


reasonable  action  when  he  learned  of  the  problem.  The 
court  denied  qualified  immunity  to  the  principal,  because 
his  failure  to  act  demonstrated  deliberate  indifference  to 
Jane's  right.  This  denial  of  immunity  means  that  the  law- 
suit will  proceed  against  the  principal  but  is  dismissed 
against  the  superintendent. 

The  court  explained  that  schoolchildren  do  have  a 
liberty  interest  in  their  bodily  integrity  that  is  protected  by 
the  Due  Process  Clause  of  the  Fourteenth  Amendment 
and  that  physical  sexual  abuse  by  a  school  employee  vio- 
lates that  right.  The  court  also  found  that  this  right  to 
bodily  integrity  was  clearly  established,  at  least  in  the  fifth 
circuit,  when  the  abuse  took  place  and  that  school  officials 
had  a  clearly  established  duty  to  make  a  good  faith  effort 
to  protect  this  right  from  being  violated  by  school  employ- 
ees. Even  a  good  faith,  but  ineffective,  response  would 
have  satified  that  duty. 

The  court  adopted  the  following  test  to  determine 
whether  supervisory  .school  officials  may  be  held  liable 
when  their  subordinates  violate  an  elementary  or  .second- 
ary school  student's  constitutional  right  to  bodily  integ- 
rity in  sexual  abuse  cases.  The  plaintiff  must  establish  that 

1 .  the  defendant  learned  of  facts  or  a  pattern  of  in- 
appropriate sexual  behavior  by  a  subordinate 
pointing  plainly  toward  the  conclusion  that  the 
subordinate  was  sexually  abusing  the  student: 
and 

2.  the  defendant  deinonsU-ated  deliberate  indiffer- 
ence toward  the  constitutional  rights  of  the  stu- 
dent by  failing  to  take  action  that  was  obviously 
necessary  to  prevent  or  stop  the  abuse:  and 

3.  such  failure  caused  a  constitutional  injury  to  the 
smdent. 

— Freddie  Lane,  Jr. 
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